thoritics in the Kingdom on Points of LA w and 


- EquirTy) is too apparent to make it neceſſary 
for the Editor to ſay much thereon ; any Gentleman 


in a Practical Branch of the Law, will here find ſach 
a Variety of Matters of Law, explained and deter- 


mined, as will not only aſſiſt his Judgment, but alſo 
aid his PraQtice, ſo as to make it in ſome degree un- 


- neceflary for him to have the further Opinion of 


— maſt any Caſe that can poſſibly oc- 
cur. 


; The young Clerk, by a careful Peruſal and 
due Attention to the Manner of drawing theſe * 
Caſes, will be enabled to execute any Thing of that 
Kind that may fall under his Department, with Ac- | 
curacy and Preciſion, ſo as to be a Credit to himſelf 
80 and his Employer. Na 


| Theſe Caſes, as to their arrangement, are pro- 


miſcuoſly given as they were taken from the 
Papers of the Perſon to whom they belonged, yet the 
Reader may, by referring to the Index (which is a 


full Explanation of the Matter of each Caſe) with 
Eaſe and Diſpatch, find any Tl that he may 


want therein. 
Temple, | 
Jon 1, 1776. 


ADVERTISEMENT. 


E T HE Utility of this Collection of Caſes, (which 
contain the Opinions of ſome of the firſt Au- 
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.to.8. G. 
Beben his wifſee. | a þ. 
Ich april, 1720, —By indenture tripartite between the ſaid J. D. 


| faid 8. S. and 5 f. by him paid to the ſaid 8. G. ſhe the z. by 
the direction and appointment of the ſaid J. D. and alſo the faid 7. 

D. affigned the ſaid meſſuages and premiſes, held of the Dean and 
Ukdpter of St. Paul in London, to the ſaid S. S. for the reſidue of the 


alſo the ſaid J. D. aſſigned by the nomination avd appoiatment- of 


„ 
21 


x ' "4 3%... we : 
"I THT 1 4 N oF WT I 
464045 , "#1 ky os x 1 0 A 8 2. . * 5 
4 Ori, TH Dean and Chapter of Here, + ws feve- 
37 5 demiſed deere meſſuages in Newgate-Rreet, 
widow, for the term of forty years, in truſt for J. P. and 


„ 
A. 


ind Elizabeth hid Wife of che firſt part, the ſaid S. G. of the ſecond 
part, and F. S. of the third part; the ſaid J. D. and Elizabeth his 
wife, and the ſaid S. G. in conſideration of 1000 /. paid by S. S. to 


F. D. and his wife, demiſed the ſaid premiſes to the ſaid S. S. for the 


term of 39 years and 3 quarters of a year, at a pepper corn rent, 
ſubject to redemption. upon payment of the ſaid 1000 l. and intereſt 


on the 10th of June then next enſuing. | 


- 28th- April, 1720.— The Dean and Chapter of St. Paul demiſed by 


leaſe to the ſaid g. G. in truſt for the ſaid J. D. and Ebzabeth his 
wife, ſeveral meſſuages lying in Newgate-market, and Var tuici- lane, 


for forty years. | 4 

The ſaid 1000 /. not being paid u e firſt mortgage, and ſome 

intereſt remaining due thereon; F. D. a 

the further ſum of 400 J. his wife E. D. being then dead. - 
I5th September, 7. By indenture between the ſaid J. D. of the 

firſt part, S. G. e ſecond part, and the ſaid S. S. and T. B. of 


* 


th 
applied to S. S. to advance him 


the third part, in conſideration of 400 /. paid to the ſaid Fe D. by the 
al 


d S. G. b 


ſaid term of 40 years, from Michaelmas, 1719, by the ſaid leaſe of 
the 20th April, 1720, granted, and in confideration- of the ſaid ſum 
of 400 J. and of the ſaid 1000 J. and intereſt then dueto the faid S. S. 
and of 55. to the ſaid S. G. paid by the (aid T. B. the ſaid S G. and 


the ſaid S. S. unto the aid 7. B. the ſeveral meſſuages and heredita- 


| me , 
T B mens, 
- 
* 7 ; 
- z © 9 4 * 


„ — * 


2 Caaſes in Law and Equity, 
ments, held of the ſaid Dean and Chapter of 


Weſtminſter; for the re. 
ſidue of the two ſeveral terms of 40 years, each commencing at Mi- 
chaelmas 1719, by the ſaid two ſeveral leaſes, granted to the fait] 
S. E. by the Dean and Chapter of -We/min/ter, in truſt for the ſaid S, 
S. ſubje& to the proviſoe therein contained ; whereby it was agreed 
that if the ſaid 7. D. thould pay unto the ſaid S. d. as well the ſaid 
ſum of 40o/, with the intereſt at 5 per cent. per annum; as alſo the ſaid 
ſum of 10004. with ſuch intereſt as was then, or ſhould become 
due for the ſame, on the £5th of March then next; then the ſaid S. S. 
and 7. B. ſhould aſſign unto the ſaid J. D. all the premiſes thereby 
aſſigned to the ſaid S. S. and 7, B. or by the ſaid indenture tripartite 
demiſed to S. S. ; cu 

The ſaid J. D. afterwards died inteſtate, and 3eth of Fuly, 1729, 
adminiſtration was granted to kis daughter 4. B—, wife of J, B—n, 


who thereby became intitled to the equity of -redemption, of the ſaid 


mortgaged . premiſes, _ | 2 
The laid 8. S. died inteſtate, and adminiſtration was granted to J. 


\ B—d, and the faid 7, B—4, and E. S. his widow, who by virtue 
thereof, became intitled to the ſaid monies due on the ſaid mortgages. 


7th, December, 1731.— The ſaid J. Bn, and Ann his wife, having 


p 8 to renew the faid two leaſes with the Dean and Chap- 
ter © 

| B—4, and E. S. to ſurrender the faid two leaſes, and to advance out 
of the eſtate of the ſaid S. S. 100 J. to defray the fine and other ex- 


Weſtminſter, did for that purpoſe apply to the faid 7. B—4, T. 


pences of ſuch rene wal, and agreed that the ſaid new leaſes ſhould be 


in the name of S. V. in truſt forſecuring the money due, and to become 


due on the ſaid mortgages, and alſo the faid 100/, with intereſt; and 
that the ſaid meſſuages and premiſes held by the Dean and Chapter of 
St. Pau!, ſhould alio be a ſecurity for the money due on the faid 
mortgages, and the ſaid 1007. to be advanced, and upon thoſe terms, 


the ſaid ). B—d, T. B—d, and E. & ſurrendered, or delivered up the 
ſaid two old leaſes that had been granted by the Dean and Chapter of 
, Feſimin/ter, to the ſaid S. G. and advanced to the ſaid J. Bn, and 

Ann his wife, the faid tco l. which was expended in payment of the 
fine and other * * or expences upon renewing ole | 
And thereupon the ſaĩd Dean and Chapter of Weſtminſter, by their in- 
. denture of leafe, dated 7th December, 1731, did demiſe to the ſaid 8. 

all that meſſuage or tenement therein mentioned to be ſituate in New- 

gate ſhi cet, Linden, and wherein G. D. à grocer, then dwelt, for the 
term of forty years, from Michaclmas then laſt paſt, * 


the two leaſes, 


Ith Decenber, 1731. — The ſaid Dean and Chapter of Weſtminſier, 
by one other indenture of leafc, for the conſideration therein mention- 
ed, did demite to the faid 8. /. three ſeveral meſſuages, near Newgate- 


8 hold for the term of forty years, from Michaelmas then 
Jaſt pat. 


The ſaid leifes were fo made to S. V. in truſt, and to the intent that 


: the fame might be aſſigned, to the ſaid J. B—4, T. B—4, and E. S. 


the adininiftratrix of the laid G. F. or as they ſhould direct, for ſe- 


—euring the payment of the prineij.al money and intereſt then due, 


and 


+ 2 wc a. 
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and to gow due upon the aforeſaid ſeveral mortgages made by the 
ſaid F. D. and Elizabeth his wife, and $. G. their truſtee; and the faid 
J. D. and 8. G. to the ſaid S. S. and to the fail 7. B. in truſt for 
the — F. F. | 50 | 
15th January, 1731.—By indenture quadrupartite, made betwee 
the nid 2 fem his wife, wit Was n of the 
ſaid J. D. of the firſt part, the ſaid S. V. of the ſecond part, the 
ſaid 7. B—d, 7. B—4, and E. S. of the third part, and T. B. of the 
fourth part, reciting to the fe before recited, and that there then re- 
mained due of the monies ſecured by the indenture, of the i5th 
September, 1725, the ſum of 1155 /. 8. 2 d. and for the-principal and 
intereſt of the {aid 100 /. advanced for renewing the ſaid two leaſes, 
the ſum of 102 “. 115. '4 4. amounting together to 1257 J. 19 5: 6 4. 
95 and that two ninth parts thereof being 279 l. 11 5. 0 d. did belong to the 
0g faid, 7. B—4, tour other ninth parts thereof being 559 I. 25. 04. to. 
ud the ſaid 7. B—4, and the three remaining ninths parts thereof being | 
4197: 65. 6d. did belong to the ſaid E. F. and it had been agreed, 
t as well the ſaid meſſuages and premiſes held of the Dean and 

ue Chapter of W:/minſter, as allo the ſaid meſſuages and premiſes held 
ES, of the ſaid Dean and Chapter of St. Paul, ſhould be atfigned to the 
ng aid T. B. in truſt for ſecuring the payment of the ſaid monies. It 
3 is witneſſed, that in confideration of the ſaid 1257 J 19 5. 6 d. ſo due 
7. from the ſaid J. B—n, and Anm his wife, and for the better ſecuring 
ut to the ſaid J. 3 —4, T..B—4, and E. S. the payment thereof in the 


* proportions before mentioned, with intereſt, and ot 5 5. paid to S. . 
be 7 3 —, and Ann his wife, by T. B. the ſaid S. V. in Ar- of the 
de truſt repoſed in him, and at the requeſt, and by and with the conſent 
ad and direction of J. B-—n, and Ann his wife, and alſo the ſaid J. 
of B—n, and Ann his wife, at the nomination aud appointment of the 
id faid F. B—1, T. B—d, and E. S. did aſſign to T. B. the ſaid four meſ- f 
oy ſuages and premiſes, by the ſaid two indenthres of leaſe, of the th 4 
ie December, 1731, demiſed by the ſaid Dean and Chapter of We//mm- 4 
of Hier, to the ſaid S. V. for all the then remainder of the two ſeveral 4 
d terms of 40 years, and 40 vears, by the ſaid leaſes reſpectively granted, | 
ae ſubject to the rents and covenants in the ſaid leaſes reſerved and con- [4 | 
$, tained, in truſt for the ſaid 7. Z—7 T. B—d, and E. S. And it was 
* further witneſſed that for the conſiderations aforeſaid, and for the bet- 
C ter ſecuring the payment of the ſeveral ſums of money before men- 1 
1 tioned, with intereſt to the faid 7. I, T. B—4, and E. S. and ' 
e alſo in conſideration of 55. paid to the ſaid J. B-, and Ann his wite, 1 
J. B—d, 7. B—d4, and E. S. by 7. B. they the ſaid 7. B—n, = 
5 and Fun his wife, by the direction and appointment of the ſaid F. 1 
. B—4, and F. S. and alto the faid F. Bd, T. — % de. 
23 F. S. did affign to the ſaid T. B. the four meſſuages, which were then 'Y 
n held under, or by virtue of the ſaid leaſe of the 28th April, 1720, 4 
and made by the Dean and Chapter of St. Paul, in London, for all | 
it the remainder of the ſaid term of 40 years, by the ſaid leaſe granted jt 
. to the ſaid S. G. ſubject to the rents and covenants in the ſa:d leaſe is 
= contained, in tru for the ſaid J. B—1, T. 8—d, and E. S. their F . 
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executors,” adminiſtrators, and agns, under a proviſo, that if the 


laid F. - and Ann his wife, ſhould pay to the ſaid J. B—d, 279 J. 
115, o d. With intereſt, and to T. B—d. 359 . 2's. od. with inte 


and to F. 5 40 l. bs; 6 4. with interefl, on the 18th of March then 


next, then the ſaid T. f. ſhould aſſign the premiſes to the ſaid J. B. 


and Anm his wife, or as they ſhould direct. 


7 B--n, and Ann his wife, did agree with the Dean and Chapter of 


St · Paul, fer the renewing the ſaid leaſe dated the 28th April, 1720, 
made to S. G. and in order to enable the ſaid Dean and Chapter to 
rant ſuch new leaſe, they the ſaid 7 B—4, T. B—4, and E. S. and 


=, and Ann his wife, did ſurrender and yield up the ſaid leaſe 


to the ſaid Dean and Chapter of St. Paul. 
22d December, 1732.—By indenture of leaſe, the Dean and Chapter 
of dt. Paul did deviie to V. A. the four meſſuages in Warwick Lane 
and Newgate Mar let, for the term of forty years — Michaelmas then 
laſt paſt, at the rent of five pounds per annum. | 8 5 | 
The laſt leaſe was granted to the ſaid V. A. in truſt for the ſaid 
J. B—d, T. B—4, and E. S. for better ſecuring to them the pay- 
ment of the ſaid ſeveral principal ſums of money and intereſt. * 
The faid J. ÞB—» dicd in March 1733. vp 
20th Func, 1733.—By indenture ſexpartite, made between the ſaid 
Am B-—1, widow, only child and adminiſtratrix of the faid F. D. 


- deceaſed, and alſo adminiftratrix of the ſaid F. B—, her late huſ- 
band, deceaſed, of the firſt part, the ſaid S. . of the ſecond, the ſaid | 


N. A. of the third, the ſaid F. B—4, and T. B—4, and E. S. admi- 


 . Diſtrators of the ſaid & 8. deceaſed, of the fourth, the ſaid 7. B. of 


the fifth, and J. S. Eſq; of the ſixth part, in conſideration of 2997. 


. 16's. 04. to the ſaid F B—4, and of $597. 125. 0d, to the ſaid T. 


Bd, and of 4491. 13s. 11 f. to the ſaid E. S. reſpectively, paid by 
the faid J. S. which payments were reſpectively made by the direc- 
tion and appointment of the ſaid Ann B-, and in conſequence of the 
further ſum of 150 /. 17 5. 1 & alſo paid by the ſaid J. 8. to the 
ſaid 4. B—», which ſaid ſums of 299/. 165. 04. $559 J. 125. 24. 


4490. 135. 119. and 1501 17 . 11 4. make together 1500 J. and 
in conſideration of 55, to T. B. and S. . likewiſe paid by the ſaid 


J. S. he the faid 7. J. at the requeſt and by the direction and appoint- 
ment as well cf the faid F. -., T. B—:, and f. & as of the ſaid 
Ann -, and S. M. and alto they the ſaid J. B—4, T. B—4, E. S. 
Ann B—1, and S. V. did aſſign to the ſaid F, S. the ſaid four meſ- 
ſuages, or tenements and premiſes, in and by 5 ſaid two recited in- 
dontures of leaſe of the 7th of Decentber, 1731 demiſed by the Dean 
and Chapter of Weftmin/ie- to the ſaid S. V. to hold the faid four meſ- 
1uages or tenements, and premiſes, for. the remainder of the ſaid two 


ſeveral tors of 40 ycare, and 40 years, by the ſaid two leaſes of the 7th 
of December 1731, granted, jubjeUt 
and performances of the covenants in the ſaid two leaſes reſerved! 


to the pay ment of the ſeveral rents 


It is further witnefled, that for the conſiderations aforeſaid, the faid 
N. d. at the.requelt ard by the direction and appointment as well 
of the iaid 7. 5, J. Ua, J. B-, and E. S. as of the ſaid" Ann 

B—n, 


E avid alfo they the fal T. BJ - 4 T. 4 E. S. and fur 
B-, did affign to the faid J. S. che ſaid four meiſuages or tenements 
and premiſes by the ſaid indenture of leaſe, dated 22d December laſt, 
demiſed by the ſaid Dean and Chapter of St. Paul, to the ſaid NV. A. 
to hold the ſaid premiſes, with the appurtenances, unto the ſaid J. S. 
for the reſidue of the ſaid term of 40 years, in and by che ſaid leaſe, 
dated 22d December laſt, from the Dean and Chapter ot St. Paul, to the 
| faid N. A. granted and demiſed as aforeſaid, ſubje& nevertheleſs to the: 
to payment of the rent and performance of the covenants therein reſerv- 
nd ed, under a proviſo, that if the ſaid Am B ſhould - pay to J. S. 
e the ſaid ſum of 1 500 J. with intereſt, at 4 J. 10 5. 0 d. per cent. per 
annum, on the goth of June next, the ſaid 35 S. ſhould aſſign the premiſes 
ir 


er to the ſaid Ann B—1, or as ſhe ſhould direct. 

ne N. B. Mrs. B—1 has fince married . G. and they are now ſued 

EN by B-—'s creditors, who pretend the ſaid leaſes are aſſets liable to 
their demands. | 


id Query, Whether the premiſes, or any, and what part are ſubject in 
2 law or equity to the payments of the debts of the ſaid 7. B—n ? 
Opinion, | conceive that if a huſband and wife are poſſeſſed of a 
leaſehold eſtate in right of the wife, the huſband has a power over it 
to diſpoſe of it; but if he makes no ſuch diſpoſition, it will go to the 
ſurvivor of them. And it appears by Hob. 3. that though the huſband 
purchaſes the fee-fimple, the leaſe ſhall not be extin& thereby. I 
conceive likewiſe, that if huſband and wife mortgage ſuch leaſehold 
eſtate, they will be entitled to the equity of In, juſt in the 
ſame manner as they were before entitled to the leaſe, that is, it will 
belong to the huſband and wife, and the ſurvivor of them. But the 
chief queſtion in this caſe is, Whether by the ſurrender of the old 
leaſes by the mortgagee, and the taking new ones, the title be fo al- 
tered as that the equity of redemption of the new leaſe ſhall belong to 
the huſband only ?. And as to this, I apprehend that if the mortgagee 
had, without the conſent of the huſband and wife, ſurrendered the old 
leaſes and taken new ones, the equity of redemption of the new leaſes 
would belong to the huſband and wife, juſt in the ſame manner as the 
equity of redemption of the old ones ; and the ſurrender being made 
2 their conſent, I think will make no difference, If, indeed, in the 
claration of the truſts of the new leaſes, the proviſo had been, that | 
upon payment of the mortgage-money the mortgagee ſhould aſſign to 'YF 
the huſband, his executors or adminiſtrators, this might have barred 9 
the wite of the equity of redemption. But I obſerve Mr. B—1 and his = 
wife join in the declaration of the truſts of the new leaſe, and the pro- 
Vfſd is, that upon payment of the mortgage- money the mortgagee ſhall 
gu to Mr, B— and his wife, or as they ſhall direct: fo that, upon 
e whole, I am of opinion, that Mrs. B—1, having ſurvived her hutf- 
band, is entitled to the equity of redemption of the new leaſes by ſur- 
| vivorſhip, and conſequently that the ſame are not liable in law or _> 
d IF e payment of Mr. Bus debts. But as great doubts have been 
ll made upon the caſe, I ſhould think it adviſeable for Mr. G. to take 
die opinion of ſome eminent counſel,” not to rely upon my opt» 
7 | | nion. 
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nion. In 2 Vern, 490, F.etcher & 4, againſt Lady Side & al, there. 
is a material caſe, as I think, to prove, that the premiſes in queſtion 
cannot be liable to the payment d, Mr. Bus debts ; for in the calc 
above-cited it appears, that where the huſband purchaſed a leaſehold 
eſtate in the name of a truſtee, and took a declaration in truſt to him- 
ſelf for life, and afterwards in truſt for his wife, the court would 
not deem this to be fraudulent as againſt creditors 5 whereas in the 
preſent inftance the eſtate was originally the wife's eſtate, and even 
the ſine paid upon the renewal of the leaſe appears to remain -a charge 
upon the eſtate. 


9 AS E. 


Afſtract of the title to leaſebold premiſes. 


6th June, F EASE from mayor, &c. of Londen, to T. H. for 61 

1694. 4 years, from Ladyday 1694, of | | 

| ALL that their new-built meſſuage, fituate in the ſquth- 
«© weſt-end of London Bridge. RS Ia 


17th June, 1725. — ASSIGNMENT of the above leaſe, V. 8. to, 


V. E. in conſideration of 1 50/. 


3d December, 1728 — LEASE from mayor, Sc. of London, to V. E. 


of ſame premiſes for 32 years, to commence at Ladyday 1755. 


P 1 


17th; April, 1729. — MORTGAGE aſſignment of ſame premiſes for 


61 years term, V. E. to T. S. Eſq; 


itto, —— ſame premiſes, for 32 years term, ditto to ditto. 


oth April, 1739. — RELEASE of equity of redemption oa the two 
ru mortgaged terms, . 4 to E. S. executrix of her 
huſband T. S. SI | | A's 


Jur. 11th April, 1739. — AFFIDAVIT made before Maſter 
Thurſion, by W. E. that at the time of the above conveyance to Mrs. S. 
premiſes were not incumbered, and that he believed original leaſe 
granted by the city to T. H. was loſt or miſlaid. oy 


12th Jure, 1729. —BY WILL of this date, T. S. (inteſtate gave 
what leaſchold-terms of his ſhould be to come and unexpired at the 
time of the deceafe of his wife E. S. to be diſpoſed of by her to ſuch 
of his four nieces as ſhe ſhould pleaſe to leave the ſame, or their heiys. 
N. B. Mrs. E. S. died without a will. 
* 


15th Feb. 1745. — LETTERS of adminiſtration granted out of the 


. prerogative court of Canterbury, to C. H. widow and adminiſtratrix ef 
the goods and chattels of E. 8. deceaſed, who was ſole executrix and 


reſiduarv 


7. Barnardifton. 


E. 
, 
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rehduary le of T. S. deceaſed, of the goods, &c. unadminiſtered 
by the ſaid E. of the ſaid 7. | 2 
The four nieces and next of kin of T. $. are Elizabeth married to 
C. H. Catharine to R. H. Thomaſme to W.. S. Martha to C. C. 
Mrs. H. was a widow at Mrs. $.'s deceaſe, who is ſince dead, leav- 
ing two children, via. 4. and E. who are of full age. | 


_ Opinion on the above abftra8.” 


der the directions of her will, as part of the refidue of her eſtate; and 
as they are bath of age, they by joining with the huſbands of the three 
ſurviving nieces in a ſurrender of the term, will be a ſufficient title 
for the city; and though the term for years is a chattel real, yet the 
huſbands may diſpoſe. thereof in their lives without their wiyes con- 
currence; but have no power to deviſe it. | 
Guildhall, Oe. 30, 1761. Do. Nugent. 


2A. $8 


On the. gth of February laſt, J. a trader, applied to B. to lend him 


180ʃ. and B. accordingly advanced and lent: A. 49/7. in part there- 
of; but ſoon after B. being uneaſy at the Ne and lendin 
the ſaid ſum without ſome fecurity, he propoſed to 4. that if he wou 
make him a bill of ſale of his utenſils in trade and ſtock, he the ſaid 
B. would make the aforeſaid ſum of 490. up the ſum of 180/, on the 
credit thereof; and accordingly fome few days afterwards, in the ſaid 
month of February, a bill of ſale was made and executed between the 
ſaid — ; but the ſaid bill of ſale was not executed the day the ſame 
was dated. | . 

The reſidue of the conſideration was paid and made up by B. 
to J. by two drafts for money; but that the ſaid drafts were not given 
by B. to A. at the time of his executing the ſaid bill of ſale, but the 
lame were given to the ſaid 4. about two months afterwards, and poſ- 
ſeſſion of the ſaid utenſils in trade and ſtock was given to g. by the 


delivery of a horſe in London, and B. never went to take the poſſeſſion 


thereof out of the hands of the vender; but A. made uſe of the ſaid 
utenſils in trade and ſtock as before, and continued in the eſfion 
thereof under a verbal agreement between A. and B. that A. ſhould 
Pay B. 10s, bd. per week for the uſe thereof, neither was the ſaid 

ill of ſale known to any of the ſaid A.'s other creditors, but was, at 
his requeſt, to be kept a ſecret, _.. | 


About three or four days after the executing of the ſaid bill of ſale, . 


B. propoſed to C. ſervant to A. that C. ſhould take an ufligament of 
the hill of tale made by F. to B. becauic it would be better and more 
\ 6 NCA SOUS 
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advantageous to him as he lived upon the ſpot; and B in conſiders, 

tion of 1801. aſſigned over the ſaid Fill of 1 C. but the conſidet. 

, tion money was not then paid by C. to B. becauſe it was verbally 
agreed between them, that C. ſhould work it out for B's uſe in thy 
way of his trade, and C. hath not yet paid any part of the ſai 
180 J. or done any work for B. on account thereof in purſuance g 
the ſaid agreement, and poſſeſſion of the ſaid utenfils in trade and 
ſtock was given by B. to C. by the delivery of a horſe in London ; y 
notwithſtanding all this, A. carried on the trade as uſual, and all com 
miſſions or orders for wark were taken in his name, till the month 6 
October laft, and he continued in the poſſeffion of the faid utenſils in 

trade and ſtock as before; and the ſaid aſſignment by B. to C. was ke 
a ſecret, and was not known to any of A.'s creditors, becauſe if 

had been known it might have prejudiced A. s credit. 4 


Note, The attorney who was employed to draw the bill of fa 
e from A. to B. had orders given him, at the ſame time he wa 
4 to prepare the ſaid bill of ſale, to make and prepare anaffignmen 
of the fame ready to be executed, and was requeſted on th 
behalf of A. to keep the ſame a ſecret, leſt it might hurt / 
credit, and for that purpoſe he engroſſed ſuch bill of fale and 
. aſſignment. all with his own hand, and was a ſubſcribing 
& witneſs to both bill of ſale, and aſſignment; but no mone) 


then paſſed. N 


On the 6th of Ocfober laſt, a commiſſion of bankruptey iſſuct 
againſt 4. whereupon he hath been declared a bankrupt, and 4. har 
ing done ſeveral meſne acts, by which he hath affigned and trans ferre. 

the property of his eſtate and effects to the prejudice of his creditor 

in trade, between February laſt, the time of his making the ſaid bill ol 
ſale to B. and the ſaid 6th 1 i ä 

Query, Upon the cireumſtances of this caſe, whether the making and 

executing the bill of fale by A. to B. and B.'s. aſſigning tht 
fame to C. as above ſet forth, and A.'s continuance in the pol- 
ſeſſion of the utenſils in trade and ſtock thereby bargained 
_ fold, though under an agreement to pay 10s. 2 per week fo 
the uſe thereof, 4s not ſuch a badge of fraud as upon due prod 
thereof will amount to an act of bankruptcy, and invalidate al 
the meſne acts done by A. with reſpect to the diſpoſition of hi 
eſtate and effects, between the date of that bill of ſale, and the tel 
of the commiſſion of bankruptcy iſſued againſt him, and whether 
the ſame will not be ſufficient evidence on a trial at law to re 
cover the effects of A. in an action of trover ? ER 


Opinion, I think the executing that bill of ſale, and the other cir- 
cumltances, do not amount to an act of bankruptcy, there being 
real conſide ration for the bill of ſale as a ſecurity, =» 

Joth November, 1744. N 


= 
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CASE. 


AC. a citizen ard TRE of Landon, died rntettate, leaving 4 
* widow (but no childten or grand-eRildren) and three nephews 
and-neices who are his next of kin, between whom and the widow his 
2 eſtate is now to be divided, according to the cuſtom of the 
eity of London, and to 1 of the ſtatute of 22 & 2 «6 of King 
Charks the Second, Intitgltd, An act fot the better ſettling of 
inteſtates eſtates.” 


Note, The inteſtate had "DK a 8 many years before the 
making of the act of the 11th of King George the Firſt, 
Intitulad, An act for the regulating elections within the city of 
| Londen, and for preſerving 10 peace, good * and governs 
ment of the ſaid city,” 


The widow claims a moiety of the clear perſonal * 25 belongs 
ing to her by virtue of Lok uſtom of the city of Londin, and a moiety 
of the n 1 of that ſtatute ; and further claims 
an allowance 2 Yer her Jae. 8 chamber; agreeable to the cuſtom of 
the ſaid city. 

The” whole clear perſondl eſtate amounts to 1600 J. ar upwards. 
The deceaſed being 4 plain work lug man, the houſehold goods and 
furniture were very plain and ordinary, and are all valued at no more 
than 82 J. 10. 

The whole furniture in the chamber, where they uſually lay, is 
valued at but 18 1; os ed. there is * linen of * kind oc 


* except a linen quilt, 


very. Is the widow diticled to 4 0 of khe Nee s clear per- 
ſobal eſtate by virtue of the cuſtom of the city, and to a moie 

of the remaining moiety by virtue of the befort-mentioned 44 
for ſettling of inteſtates eftatesz- or not? 


. I am of opinion, that the widow is intitled to a indict of 
the freftate's clear perſonal eſtate by virtue of the cuſtom of the city, 
and to a tmolety of the remaining moiety by virtue of the befote:men« 
tioned act for fertling of inteſtates eſtates. | | 


Query. Is the widow entitled to any, and what part 6r U 
any, and what ſum of money out of the inteſtate's perſonal eſtate 
in lieu of her widow's chamber ? if ſhe i is, out of what part 
of the eſtate is it to be deducted ? or is ſhe obliged to take the fur- 
niture of her chamber in find, or the ualus thertof according to 
' the appraiſement in ſatisfaction of that W 14 in what man- 
, rn flute 6 Ts diſtributed ? RE 


- Option. Iam of -opinion, that the widels will tiot be obliged to 
take the very furnitue ſound in 7 at her huſband's 
2 death 


N un. II. 
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death, or the value thereof upon an appraiſement ; but will be allow. 
ed by the cuſtom of London (as it is now taken to be) a competent fum 
in lieu of her widow's chamber according to the quantum of het huſ- 
band's perſonal eftate, which allowance is uſually, an- aght, in my 
opinion, in this caſe to be the 4oth part thereof, ſo as ſuch goth part 
doth not exceed the ſum of fifty pounds in the whole, which _4oth 
part is to be taken out of the whole neat perſonal eſtate after the, debts 
and funeral are paid, and before the ſame is diftributed into parts or 
ſhares, according to the cuſtom of the city, and the ſtatutes made for 
the diſtribution of inteſtates, eſtates, ap Hes FW} 
28th Nov. 1735 : Sim, Urlin. 


8 41 * 


KNOW all men by theſe preſents, that we J. P. of, &c. mariner, 
and 7. H. of, Cc. carpenter, are held and firmly bound to S. G. 
of, Ec. Eſq; in the ſum. of — pounds, of lawſul money of 
Great Britain, to be paid to the ſaid S. G. or his certain attorney, 
executors, adminiſtrators, or aſſigns, for which payment to be 
well and faithfully made, we bind ourſelves, jointly and ſeveral - 
A our joint and ſeveral heirs, executors and adminiſtrators, 

ly by theſe preſents, ſealed with our ſeals, dated this 
day of ———, in the year of the reign of our Soverei 
Lord George the Second, by the Grace of God of Great Britain, 
France, and Ireland, King, Defender of the Faith, &c. and in 
the year of our Lord ——, 


HE condition of the above-written obligation is ſuch, that 

whereas the above-named S. G. hath on the day of the date 
hereof lent unto the above-bounden J. P. the ſum of pounds 
upon the merchandizes and effects laden and to be laden upon his own 
account, on board the good ſhip called of the burthen of 
—— tons, or thereabouts, now in the river of Thames, whereof Cap- 
tain — is commander; and if the ſaid ſhip do, and ſhall, with 
all convenient ſpeed, proceed and ſail from and out of the ſaid river of 
Thames on a voyage to any. ports or places in the Eaft Indies, China, 
Perſia, or elſewhere, beyond the Cape of Good Hope, and from thence 


do, and ſhall fail and return into the ſaid river of Thames, at or before 


the expiration of thirty- ſix callendar months, to be accounted from the 
day of the date above-written, and that without deviation {the danger 
and caſualties of the ſeas excepted); and if the above-bounden F. P. 
and T, H, or either of them, their or either of their heirs, executors, 
or adminiſtrators, do, and ſhall, within thirty days next after the faid 
ſhip or veſſel ſhall be arrived in the ſaid river of Thames from the ſaid 
voyage, ot at the end and expiration of the ſaid thirty fix months, to 
be accounted as aforeſaid, which of the ſaid times ſhall firſt and next 
happen, well and truly pay, or cauſe to be paid unto the ſaid S. G. his 
executors, adminiſtrators, or aſſigns, the ſum of —— pounds of law- 


ful money of Gredt Britain, together with ==— pour d. of like money 


dy 
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by the month, and ſo proportionably, for a or leſs time than a 
month, for all ſuch time, and ſo many months as ſhall be elapſed and 


run out of the ſaid thirty-fix months over and above twenty months, 


to be accounted from the day of the date above-written; or if in the 


ſaid voyage, and within the ſaid thirty-ſix months, to be accounted aa 


aforeſaid, an utter loſs of the ſaid ſhip by fire, enemies, men of war, 
or any other caſualties, ſhall unavoidably happen, and the ſaid J. P. 
and T. H. or either of them, their or either of their heirs, executors, 
or adminiſtrators, do, and ſhall, within ſix months next after ſuch. 


loſs, pay and (atisfy unto the ſaid S. G. his executors, adminiſtratots, 


or aſſigns, a juſt and proportionable average on all the goods and effects 
of the ſaid 7. P. carried from England on board the ſaid ſhip, and on 


all other goods and effects which he ſhall acquire during the ſaid | 


voyage, and which ſha!l not be unavoidably loſt, then the above- 
written obligation is to be void, or elſe to ſtand and remain in full 
force and virtue, 18 7 16 4 


J. D. | ; ; 2 P. + 
M. P. * H. 


4 


The ſhip in queſtion returned into the river Thames before theex- 


piration of thirty-ſix calendar moaths. 


Query, Is this bond uſurious ? and can the ſtatute of uſury be plead- 


ed in bar? 


* 
—_—— 


been obſerved in bottomry bills, ſince the act relative to this ſubject, 
in the 19th of his preſent Majeſty ; and as to the intereſt or premium, 
though it is large in this bottemry bil), yet I conceive it is not ſuch 
as will make the contract uſurious; and that the ſtatute of uſury can- 
not be ſafely pleaded to any action brought thereon, A 
29th Jan. 1756. Ja. Hewett, 


. 
ABOUT O 1739, one J. T. of the pariſh of St. Bride's, 


London, cheeſemonger, being diſordered in his ſenſes, ſo far 


neglected his buſineſs, as to become inſolvent. | 
be faid J. T. was at that time poſſeſſed of a conſiderable perſonal 
eſtate, and likewiſe entitled to the equity of redemption of the 


moiety of certain copyhold premiſes, ſituate at Chipperfield, in the 


county of Hertford, of the yearly rent of 247. which premiſes were 
deviſed to Mary the wife of the ſaid J. T. and F. I. ſpinſter, her ſiſter 


and their heirs for ever, by F. I. their mother, to be equally divided, 


between them the ſaid MH. and F. | | 
AFTER the death of faid F. I. the mother, the ſaid J. T. and 


M. his wife, were admitted to the moiety of ſaid premiſes, under the 
tC2 | will 


Opinion, I think this bond is conformable to the forms which have 


ö 
; 
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will of the ſaid F. the mother, for their lives and the life of the ſurviver, 
afterwards to her, and her heirs and affigns for ever, and being fo admit- 
ed on the 20th of Auguft, 1739, in conſideration of 80 J. paid by 
faid F. I. ſpinſter, the ſaid J. T. ſurrendered ſaid moiety to the uſe 
of ſaid F. &c. ſubject to a proviſo to be void on payment of ſaid 80 J. 
and intereſt at the time in ſaid ſurrender mentioned. bn ba 

ON the ſaid J. T. becoming inſolvent, an aſſignment of his eſtate 
and effects, was made to ſome of his creditars, In truſ to pay themſelves 
and the reſt of the creditors, wherein it was preſumed the equity of 
redemption of the ſaid copyhold premiſes was included. der AN 

SOME TIME wfter,: to wit, on or about the month of 
March, 1740, the ſaid J. T. became quite lunatick, and having no 
pesſon to take care of him, the (aid pariſh of St. Bride's was obliged 
(as he belonged to them) to jtake him into their workhoufe, where 
they maintained him for ſame time, but he growing. worſe they got 
him into Bedlam Hoſpital, where he now remains at the charge of 
the ſaid pariſh, for which they pay the ſum of 25, 64. per week, be- 
fides ſome other neceſſaries found for him. 
1ſt Oftober, 1741.—F. I. of the pariſh of St. Mary Iſlington, in the 
county of Middleſex, ſpinſter, (being the ſame F. I. above mentioned) 
by ber laſt' will and teſtament in writing duly atteſted, and ſince 
proved, gave to divers perſons therein mentioned ſeveral pecuniary and 
ſpecifick legacies, and for the performance thereof, by the ſaid 
will, gave, deviſed: and bequeathed, all her eſtate bath freehold and 
copyhuld to H. H. of Newgate-flrcet London, cheeſemonger, to hold 
to him and his aſſigns, upon ſpecial truſt, to ſell and diſpoſe of the 
ſame for the beſt price or prices which could” be gotten, and by and 
out of the monies ariſing by ſale thereof, to pay and diſcharge her 
debts, legacies and funeral expences, if her perſonal eſtate ſhould 
not be ſufficient; and as to the reſt and reſidue of the monies ariſing 
by ſuch ſale, to pay, apply, and diſpoſe thereof in ſuch manner, and to 
ſuch perſon or perſons (except to J. T. huſband) as her dear ſiſter, the 
wife of the ſaid J. T. Heuld by any deed or writing natwithlanding ber 
coverture, under ber hand, atteſted by two or more credible witneſſes, direct 
er appoint, it being her (the teſtatrix's) intention and will, that the 
ſame ſhould be for her ſole and ſeparate uſe, and not ſubject or liable 
to the controul or debts of her ſaid huſband; and by the ſaid will 
1 and appointed the ſaid H. H. whole and ſole executor 
therevf, | 

AFTER the deceaſe of the ſaid teſtatrix, the executor H. 
H. purſuant to the authority in the will, ſold one moiety of the ſaid 
copyhold premiſes, at Chzpperfield, above mentioned, and the money 
ariſing thereby was applied in diſcharge of the debts and legacies, Qc. 
of teſtatrix; the ſw plus thereof being about 1101. together with 
the reſt reſidue, c. of teſtatrix's eſtate, was applied to the uſe of the 
ſaid AA. the wife of J. T. according to the directions of the ſaid will. 

3d Auguſt, 1744.— The ſaid M. T. wife of the ſaid J. T. by her laſt 
will and teſtament, duly executed and atteſted by three witneſſes, 
theigby reciting the aboye recited will of her ſaid ſiſter F, I. and that in 

pur? 
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purſuance of the authority thereby * to her by the ſaid will c. 
as far as ſhe lawfully might and could, did give, deviſe, and bequeath 
unto her couſin . M. of Tuy-lane, London, baker, and J. H. of the 
pariſh of St, Botolph, Alderſgate, Lordon, baker, their heirs and affigns 
for ever, all her real, perſonal, and copyhold eſtates, goods, chattels, 
plate, and effects whatſoever and whereſoever, (except the ſeveral ſpe- 
cifick plate, rings, and clothes, therein after by her diſpoſed, of) IN 
TRUST thereby and thereout in the firſt place to pay and diſcharge 
all her juſt debts and funeral charges, by ſale and diſpoſal of all or 
any of her perſonal eſtate, and after payment and ſatisfaQtion thereof, 
then to pay the rents, profits, and produce of a moiety of the ſaid 
copyhold eſtate at Chipperfield,, in the county of Hertford, unto her 
huſband the ſaid J. T. for and during the term of his natural life, 
and from and after his deceaſe, the teſtatrix ordered and directed, that 
the ſaid moiety of the ſaid copyhold eftate to be ſold, and the 
ariſing from ſuch ſale to be applied to and for the purpoſes in the will 
mentioned; and further by the ſaid will, teſtatrix gave to ſeveral per- 
ſons therein named, divers pecuniary and ſpecific legacies, and ap- 
pointed the ſaid V. M. and F. H. executors thereof, 

SOON after making the ſaid will teſtatrix died, poſſeſſed of real 
and perſonal eſtate ſufficient to anſwer the purpoſes in the will men- 
tioned, and, among others, died poſſeſſed of certain goods, chattels, 
and effects to the amount of 34 J. which ſhe had taken to her own 
uſe, being the property of her huſband J. T. but great part of which 
teſtatrix had given to divers perſons in will mentioned as ſpecific le- 

acies. 0 | | 
l N. B The ſaid M.T. it is preſumed, never made any ſurrender ta 
the uſe of her will. 1 

The above named J. T. is now in Bedlam, at the expence of the 
pariſh of St. Bride's, who have expended in maintaining the ſaid J. 
T. both before and fince his being in Bedlam, the ſum. of 301. or 
thereabouts, and as there is little hopes of the ſaid J. T. ever being 
quite ſane, are liable to expend other ſums of money in his mainte- 
nance, and that perhaps as long as he lives, unleſs the pariſh can ſome 
way ſecure the intereſt, it is preſumed the ſaid J. T. hath under the 
above two recited wills for his maintenance, or thereby or thereout 
reimburſe and repay themſelves. | 


N. B. Theſaid F. T. is now ſuppoſed by the phyſician that attepds 
the hoſpital, to be in a fair way of doing well, and for that reaſon the 
committe purpoſe to diſcharge him in a week's time, if he continues 
as well as he is at preſent, but the danger will be on his going out, 


when perhaps by liquor or other intemperance he may poſſibly become 
as bad as ever. | 7 


Query. Hath the ſaid J. T, any, and what right or intereſt, under 
the above wills to any, and what part of the eſtate and effects 
left either by his ſiſter F. J. or his wife M. T. and in what man- 


ner would you adyiſe, or can the pariſh of St, Bride's proceed 
i for 


cites in Low and Equity. | 


e ining ſuch part thereof, as it is preſumed the ſaid J. 7. is 


intitled unto, in order to reimburſe themſelves, what they have 
already expended on his account, and to prevent any future ex- 
pence they may be liable to on the ſaid account? 


. I em of opinion that J. T. is intitled to the equity of te- 
of that moiety of the copyhold eftate, which was his 


_ wife's at the time of their intermarriage, if not affigned to his 


_ creditors, and that he likewiſe will be entitled to the refiduum of 
bis wife's ſeparate eftate, ſubject to her debts and ſuch legacies 
-- as ſhe by virtue of her power of making an appointment, has 
| charged thereupon, for F. 7. having by her will directed her 
eſtates to be ſold, they are conſidered as money, and there being 
nun mo deviſe over after the death of A. T. in caſe ſhe died without 
_ executing her powerof making an appointment, the whole veſted 
in ber; and of conſequence, if M. T.'s will or deed of appoint- 
ment, ſo far as it relates to her huſband, is void and rendered of 
no effect by the expreſs excluſion of ki in F. J.'s will, then 
as to that M. T. is dead without executing her power, and it 
will belong to her huſband ; but on the other hand, if the ap- 
pointment for the benefit of the huſband be „then he may 
take under that; ſo in either of theſe caſes 7. will be . 


taled to the gn of his wife's ſeparate eſtate. 


N. B. The executors of the above F. I. and . 7. are ready and 
willing to a& in an amicable manner with the pariſh of St. Bride's, 
and to do all things in ſuch a manner as to give the leaſt trouble, 


Feier, that they are properly indemnified for lo doing. 


Therefore pleaſe to adviſe how, and in what manner the 
| above perſons executors, or ſuch of them as are necefſary, ſhould 
or can fafely act in the above affair, and what is requiſite and 
neceſſary for them to do in relatien to the ſaid pariſh, and the 
ſaid J. T. and if ſaid T.'s wife M. deceaſed, by virtue of the ſaid 
fifter F. J. ſpinſter's will, had power to make ſuch will and de- 
viſes in ſuch manner, as the has N taken upon herſelf to 
deviſe the ſame ? 


| 1 2 the — 4. way wauld be to take out a commiſſion 
"of lun but as the caſe will not bear the expence 
| "of that, think Tic Nm be adviſable that the overſeers of the poor, 
and che churchwardens of the pariſh of St. Bride's, give a bond, 
in which they muſt oblige themſelves and their 2 to ſave 
harmleſs and indemnify the executors of F. I. and M. T. againſt 
any payments or acts which they or any of them ſhall from time 
to time make or do to them or any of their ſucceflors, on the be- 
half or upon the account of F. 7. : 
I2th Qaober, 1744. Fletcher Norton. 


CASE. 


. 


ia 


e 
t 
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M. died inteſtate about twenty years ago, ſeiſed of a freehold 
* eſtate in fee-ſample in his own right, leaving behind him two 


daughters by two different wives ; the elder daughter Dorothy, her 
uncle . H. only brother to the ſaid G. M. deceaſed, took under his 
tuition, and the younger daughter Rachel, her mother C. M. widow, 
took care of; and ſoon aſter a difference aroſe betwixt V. Af. and 
C. MH. the guardians of the ſaid children, about the diviſion of the 
real and nal eſtate of the ſaid G. M. between the ſaid children, 
and ſubmitting themſelves to a reference under the penalty of 40 l. 
each, to two perſons, as in ſubmiſſion bound therein named doth ap- 


to make a final end of all differences betwixt the ſaid . IA. 


pears 

and C. MA. and accordingly 1 by award in writing under 

their hands and ſeal, dated 

the lands bei 

one of them 

daughter Dorothy died two or three years ſince, and · the younger 
daughter Rachel, being come to the age of twenty-one years, three or 

four months ſince, or thereabouts, V. M. having enjoyed the ſaid 

lands, an ſet forth to her the ſaid Dorathy by the referees, both as 


of April, 1716; in the ſaid _ 
equally divided betwixt the faid daughters, till 
ald arrive-at the age of One years. | The 


nance, and fince ſuppoſing himſelf to be next heir, the other moiety 
of the ſaid lands ever fince the diviſion being enjoyed * the younger 
daughter Rachel, and her-mother as her guardian. 


Whether V. Af. the only brother to the ſaid G. M. de- 
ceaſed, and uncle to the faid Dorothy, ſhall be heir at law to the 
ſaid Derothy, as to her moiety as ſet forth in the caſe, or 
Rachel, the half ſiſter to the lad Deratdy, both by one father, hut 
not both by the ſame mother, or how, or in S will 


CP CE 


| Opinion. It is an eftabliſhed rule in law, that an-heir. muſt be of the 


whole blood of the perion O was laft ſeiſed of the whole eſtate, 


and therefore I conceive that the uncle in this caſe, and not the 


half faſter, is entitled to s moiety of the eſtate, as heir at 
law to her; as to what is ſtated — — Im of 
wo that it will we ** preſent caſe. 


Middle-Temple, - | T. Barnardifton. 


CASE. 
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e As E. 


* 


4 a okay” of Londen, being a great ſufferer by the earthquake at 
called his pr ig together, and repreſented ' ro them 


2 27 bis affairs, and at the ſame time made a propoſal to them 
to compound his debts, and to pay them four ſhillings in wants — 
for their reſpective debts ; which offer of compromiſe they rejected, 

I PO Pr ee t of is debts 


and credits, 


. 4. hs din in his name fre hare in th Sun Office 


? The creditors have been at the office, and given notice to the pro- 


* ie e the ande Offce:thates e *, "17 lh 


Anon, 1 debt which. an him. 


| 2 rei in mender Dated, al 
ano} banktmptcy, and can his creditors. take-out a'commiſſion-on ſuch 


et by Jt * eber act Ne N having been 
. $61 #4 


"Wide Dine fs taken 74 is not an aQof bankruptcy, ay he 
not transfer his ſhares to one of his creditors in ſatisfaction of a 
juſt debt? and will the proper officer of the Sunkre Office be 
* ſified ( er i notice ern as ay" in 2 
ſuch transfer? 


2 


4 | am of opinion, hae the*propoſalt made by 4.6 to com- 


his debts is not any act of bankruptcy, nor can the cre- 

itors ſupport a commiſſion on that account; and as A. has not 

committed any act of bankru A ..- has a right to transfer his 

+. ſhares to whom he pleaſes. ay certainly transfer them to 

. a creditor in ſatisfaction of an ing debt; for I know no law 

. [that prevents a tridet (not a bankrupt) preferring one creditor 

to another 3; but tranaſerting them to a ſtranger, not 'a' creditor, 

would be à fraud, and an act of nen, AR a 

| r there is no debt. 

Sen May 785. N Lau. Green, 


CASE, 
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Y ſtat 29 Ges. 2 intituled, An act to improve, widen, and enlarge 
the paſſage over and through London Bridge, among other things, 

the mayor, aldermen, and eommons of the city of London, in com- 
mon council aſſembled, are empowered to contract and agree for the 
tehaſing of all houſes, tenements, ediſices, erections, and build - 
ings thereto, which the ſaid mayor, aldermen, and commons in com- 
mon council aſſembled, ſhall judge neceſſary to be taken down and 
removed, for the enlargement and improvement of the paſſage over, 
and of the avenues leading to and from the faid bridge. 5 
Seck. 8. And whereas it may happen that ſome ons, or bodies 
politic, corporate, or collegiate, feoffees: in truſt, fe coverts, or 
others, who are ſeiſed of ſome houſes, edifices, or grounds, which 
may be neceſſary to be pulled down or purchaſed, and ſet out or-afs 
ſigned for widening and enlarging the paſſage over the (aid bridge, or of 
the avenues leading thereto, may be willing to treat and agree to felt 
ſuch houſes, edifices, and grounds, to perfect ſo uſeful and neceſſary a 
work, but are incapable of felling, granting, or conveying: the ſame z 
it is therefore enacted, That it ſhall and may be lawful, to and for all 
bodies politic, corporate, or collegiate, corporations aggregate or ſoles 
and all feoffees in truſt, executors,] adminiſtrators, guardians, or 
other truſtees whomſoever, and for all femes coverts, and every other 
perſon or perſons whomſoever, who are or ſhall be ſeiſed, poſſeſſed 
of, or intereſted in 4ny ſuch houſes, edifices, tenements, or ground, 
to ſell and convey all or any ſuch houſes, edifices, tenements and ground, or 
any part thereof, and all their eſtates, rights, titles, and intereſt whad/o- 
ever, of, in, and to the ſame, to the ſaid mayor, commonalty, and citizens 
and their ſucceſſor, or to ſuch perſons, and their heirs, for ever, 4 

2 


ſaid mayor, aldermen, and commons, in common council aſſembled, 


direct, in truſt for the ſaid mayor, commonalty, citizens, und their ſuc - 
cefſors, for the purpoſes in this act contained; and that all contracts, 
agreements, ſales, conveyances, Which ſhall be ſo made by virtue and 


in purſuance of this act as aforeſaid, ſhall, without any fine or fines, 


recovery or recoveries, or other conveyance or affurance in the law 
whatſoever, be good, valid, and effectual, to all intents and pyrpoſes, 
any law, ſtatute, uſage, or any other matter or thing wha r to 
the: contrary thereof in any wiſe notwithſtanding ;- and that all ſuch 
perſons are and ſhall be herereby-indemnified for what they ſhall do by 
virtue of, or in purſuance of this act. Jt. "26989 
Sect. 9. It is further- enacted, that where any perſons ſhall refuſe 
to treat and agree, or are prevented from —_— and agreeing, or 
ſhall decline or refuſe to ſell, convey and diſpoſe of the premiſes, 
whereof, wherein, and whereunto, they reſpectively ſhall be ſo ſeised, 
poſſeſſed, intereſted, or intitled as aforeſaid, or ſhall not make but a 
clear title to the premiſes, the court of mayor and aldermen are here · 
by empowered and authorized to iſſue a precept for the ſummoning 
, T4 1 IS *; + 5 a 1 | , * HOODS: ms "7 and 
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and returning a jury of fubſtarifial Riſitereſted perſons qualified to 
ſerve on rs and are hereby authorized, by precept or order from 
a require, to call before them all and eve- 
whom who ſhalt be thought neceſſary to 
Run comin as vine lv e hin _—_— — on oath 
touchj e premi and may, it they t t, direct the jury to 
view the places or matters in — who, upon their font ſhall 
aſſeſs the value of ſuch houſes, ground, tenements, edifices, erections, 
und buildings, which ſhall” be neeaſſary to be purehaſed, and of the 
reſpeQive eſtate and intereſt of every perſon ſeiſed or poſſeſſed of; or in- 
tereſted therein, r and the cburt of mayor and 
aldermen may pre final judgment thereon, fourteen days notice of 
a agen 1 ng been BY previouſly given to the parties intereſted, 
enafted, That upon payment of the purchaſe» 
oney ſo aſſeſſed and decreed, — bs eons aatede to ſuch 
houſes; tenements, &c, ſhall make and execute good, valid, and legal 
. {ro — and aſſurances, in the law of ſuch eſtate or intereſt for which 
of money ſhall be awarded; to the ſaid mayor, commonalty 
— CEINTS ny — perſons to whom the ſaid 
mayor, aldermen, and commons, in al for the wk aflembled, ſhall 
1 in truſt for apo ag city, Oc, 


A mode of conr vill it be for the city of 
2 ___ Raf ee, anger —— emm 
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to tale a furrender from each of their ime 
ſeparate aſſignments of the under · leaſes (for 
ſurrenders of theſe laſt by reaſon of the inter: 


eſt) that method. muſt neceſſarily be attended with 
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tay gra pence to avoid: which I think the city may fafely 
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their leaſes cancelled, with a receipt indorſed' upon the back, 
expreſſing. the conſideration money was paid on that account; 
for the cancelling of the dd vil deſtroy and. id the leaſe 
itſelf, becauſe. it deſtroys all evidence by law for the ſupport of 


it, neither can there be any. pretence in this caſe, for a court of 
equity ever to ſet up theſe leaſes r m compel. the city to 


. Execute new ones for the reſidue of the terms. 


Where it is neceſſary for the city to purchaſe the inheritance, 
the conveyance may be by leaſe and releaſe to the corporation, 


that being a ſafe and the common method, without appointing 


truſtees, which in this caſe would be attended with unnegeſlary 
trouble and expence ; and if > rs are many outſtanding terms, 


I think the method aboye pr en ued to prevent 
expence alſo; —— oo Ihe mens regular 
| way nl be to have, them. aſhgned to Mr. Town. Clerk, ot ſome 


Na wa. ſor the the corporation. 
| The, Nugent. | 


Aro che- comeince under this a& authoriſed to make any 


Query. 
. and what allowance in conſideration of the detriment the occupiers 


of ſuch houſes, &c. * ſuſtain from their removal ? 


Opinion. I am of opinion the committee cannot do this by the at of 


"FR whereas they argon y to buy, n c rei 
e. 


- Optio 4 As det dreack gf the 


— 


houſe ; but if they go 


KEE 7 er fol. cir eſtates Bi. eng Mc 

a n er Ot a 

1s do e 6 ck e pen E 
e LE 


r nor ought the bp take theſe expences into their 
my wr when t r verdict ; for nothing is before 
them bur the value of Ly eftate and the PRE interel therein; a 


the in convenience and the ——— of changing are — 
Wege er, 


— bis 
d that, the additional ſam is u gra- 


ſtances that will incline a jury, 


the committer to give the owner the de beſt and 


0 fol. Is, which in 


ns to Tell to the city, mentions houſes, edifices,” ran 


edifices, crettions, and buildings, and of 7 5 


intereſt of eye 2 perſon ſeized, or poſſefſell of, Mes 


in, which words confine aud reſträin the power of the conyhittee 
to the particular inſtances therein mentioned; andas they cannot 


enlarge or put an equitable conſtruction upon thoſe words, I 


8 5 entioned i in oy MW 


think they are not enabled to relieve the WITH of the 


ande 1 . Neger 
B 3 8 ' + ch 
Wh Sy vic 2 hr, fu : ders * e LY 
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Opinion. I think, as the parliament has not directed who ſhall pay 
tzhe jury, the city ſhould be at that expence in all caſes; for the 
whole proceeding is compulſory againſt the owners, and the 
public enjoys the benefit, and it would be hard to make a man 
pay a jury for valuing his eſtate againſt his will, when if he was 
leit to himſelf, perhaps, he would not ſell it any rate. Gs 
M Oi ft wo n4ta ,. 


Opinion. No judgment can be formed upon this point, by conſider- 
ing the manner of paying juries either at common law, or under 
the ſtatute of the 24th of the preſent King, and as it may be an 

- -» hardfhipon thè city to pay juries, in caſes where they find by their 
verdict the committee have offered a reaſonable price, and an un- 
reaſonable one has been inſiſted upon, ſo it might be equally hard 

that perſons obliged to ſell ſhould pay them upon a miſtaken 
calculation of the real value of their intereſts, and the act being 


totally filent in that matter, and the = of ſummoning juries 
given only to the city, for whoſe benefit the act was made, I think 
they are to be paid by the city. tur T 05% 3 
23 0 W317 4 | 1 | $94 Tho. Nugent. 
A e e 


zoth May, I X. by will deſires, that all 1 debts as ſhall be by 

1736. him owing, at the time of his deceaſe, be fully paid 
and ſatisſiect. t dd ol oat 
And in the faid will it is recited, that he purchaſed of R. B. deceaſed, 
and his fon J. A. deceaſed, and his wife, the reverſion and iuheri- 
tancę of two freehold meſſuages, or tenement-,, therein particularly 
mentioned, aſter the deceaſe of Catharine, late wile. of R. B. deceaſed, 
he thereby gave and deviſed the ſaid two meſſuages (after the deceaſe 
of the ſaid Catharine ) to his wiſe Mary for life ; and after her deceaſe, 
he Have one of the ſaid. meſſuages to bis ſon Thomas, and his heirs 
and afhigns for ever, he paying to ſiſter Suſanna gol. with the payment 
of which he charged the meſſuage accordingly. | 
And alſo after his ſaid wife's deceaſe, he gave the, faid other meſſu- 
age to. his ſaid ſon Thomas, his heirs and affigns for ever, he paying to 
his iter Suſanna gol. more. CE ey ola au hs hn 

And gave the reſidue of his perſonal eſtate and effects to his ſaid 
wife, and appointed her and his ſaid ſon Thomas joint executors. 
. 28th. March, 1737, by indentuxe the ſaid J. X. in confideration of 
3ool, mortgaged the reverſion of the ſaid two frecheld meſſuages for a 
2 8 a4 | 13 | 4 1 ed 

n April 1739, the ſaid J. K. died, and on the 17th May, 1 the 
ſaid. Mary A. and Thomas &. pro ed the ſaid will, fo * "oP 

« K. the teſtator, died ſeiſed of a freehold houſe in Catharine-Rreet, 

and a copyhold eſtate at Enfield, and alſo poſſeſſed of three leaſehold 
'bouſes in Threadneedle-flriet. oo» | os op 
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The houſe in Catharine-freet, and copyhold eſtate at Enfield, were 
ſoon after the deceaſe of the ſaid J. X. the teſtator, conveyed and ſur · 
rendered to ſome creditors, who agreed {to accept of them in ſatiſ- 
faction of their demands on teſtator's eſtate, and the rents and profits 
of ſaid three leaſehold houſes, and alſa of two freehold houſes, have (ever 
ſince the death of the faid Catharine B.) been applied, after payment 
of taxes, repairs, and ground - rent) in the payment of the intereſt of the 
ſaid 300!. and in diſcharge of the debts due and owing from the eſtate 
of the ſaĩd J. . the teſtator, as far as they have extended, ſo that the 
laid two legacies of 530. ſo given to Suſanna K. and charged on the 
ſaid two freehold houſes, have not been paid, and there remains due 
on the ſaid -t:ffator's bond the ſum of So l. and a conſiderable arrear of 
intereft, beſides ſeveral other debts to ſimple contract creditors to a con- 
ſiderable amount. | 

4th December, 1776, Mrs. Mary K. the teſtator's widow, died. 

The teſtator of 7. X. had five children, John, Rebecca, Suſauna, 
George, and Thomas, - | 

John, the eldeſt fon, married, and died in the life-time of his ſa- 
ther, and mother, leaving ifſue one ſon, named John, who likewiſe 
married, and is ſince dead inteſtate, leaving iſſue a daughter, named 
Mary, an infant. * 

Rebecca is ſtill living, but has no children. \ 

Suſanna died unmarried, and inteſtate, the 22d November, 1746. 

George died in the life-time of his father unmarried. 

Thomas died in June, 1746, unmarried and inteflate. . 


| | * Fi 
Query 14, Will the inheritance in fee-ſimple of the ſaid two houſes 
_ deſcend unto and upon Rebecca the daughter of ]. K. the teftator, 

or to Mary his great grand-daughter, ſubject to the mortgage 

1000 years, for payment of 3001. and intereſt, and alſo ſubj 

to the payment of the ſaid two legacies-of 500. each, deviſed ta 

Suſanna the teſtator's daughter ? | . | | 


Query ad. Suſanna being dead inteſtate, ta whom do theſe legaci 
of 50. belong ? 2 ee n 


Onery 3d; Is the teſtator's bond - debt of 501. a charge upon the fad 
two freehold houſes, or muſt his perſonal aſſets and effects be fi 
applied towards the payment thereof? Wikhs . 


Opinion. I am of opinion, That the fee: ſimple of the tua hauſes deſ- 
.  cends te Mary the great grand- daughter as heir, ſubject to the 
incumbrances. e NN 

The two ſums of 50 J. belong to Sy/anna's. adminiſtrator, who» 
ever ſhall be fo, as her 2 liable to her debts with the teſt of 
her perſonal eſtate, the refidue of which belongs to the repreſenla- 
tives of her mat her, and the repreſentatives Thomas and Re- 
ee, od i to * 4 lf . 
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22 Lues in Lam ann gantt- 
The teſtator's perſonal eſtate muſt be firſt in diſch of 
1 1 ne The 

4,4 e IE Fry HO oy er Dudley Ryder. 


EASE | 


gth Oftber, « Y' will of this date J. $: dvitea oy. «7 GVO 

" 2938. fiter Mary, then wiſe of F; N all that meſſuage or 
tenement, together with a coach-houſe and ſtable in the ſaid will men- 
tioned to be ſituate in Porking'rorent's WW ee in the occupation 
of T. C. ſor her own uſe, durin if, and after her 
deceafe, to the teſtator ber Elizaberh g. and after her deceaſe to be 
equally ſbared 8 8 the children the ſaid n (which children 


Mary, now wife of S. 7. 
now * * G. 0. 
And laid teſtator further deviſed by his 6d will wittd his sher B 
zabeth g. one houſe and back tenement, ſituate in Pye-freet, Weft- 
migſter, and alſo one other houſe or tenement, ſituate in Pye-ftreet afore- 
id, and alſo one other houſe or tenement (mentioned to be the 
wherein teſtator dwelt) during the natural life of her the faid 
Elizabeth S. and after her deceaſe to the ſaid three children of Mary) W. 
viz. the ſaid Mary, Hannah, and Sarah, and their heirs.” 
The faid teſtator died in 1742, without altering his 2 1 
the faid Mary V. and Elizabeth S. took poſſeſſion of the men- 


ti e according to their ern therein, under 
w 


The G1 Mory andthe fit Hannah an dies (with their reſpec 
thre huſbands) in the life-time of the STAN 
the ſame as follows: Wer 

th Noyember, 174 indenture of leaſe 
a2 and 250 Member, 1722 Dy in wife, 6. G. — et 
wt — ——— 7. of the her par 


recitin 
ei of the f: whereby 
— in fee-fimple, — wo Ted af rr e 
the N . the 


1 


ſexeral and aſter · mentioned. | 
It is witn r. the confiderations aforefaid, and f in con- 
8 to the faid S. J. and Mary his wit, 


6. po Hannah his wife, and Sargh M. paid by the faid F. S. 
grant to faid F. S. 3 
hg mentioned in J. S. will, f 
held che ſame to the faid F. In 
o the ſeveral uſes, intents, and purpoſes bereby -mentioned 


7 — of and concerning the fam, thts too as for and 
1 


= 10 
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meſſuage or renement, with and table,” or 


- All that waſh-houſe, 
work ſhop, then occupied by the ſaid &. G. in Perhin's 
Rent; and all that other me or tenement beforementioned to 


be in the tenure ot occupatian of ————— in Pye-fireet, Weſtmin- 


To the aſc ud beboof of the dd C. C. his ben god afbghs for 
eve, and for no other uſe, intent, or putpole what@eher 


Nota, The other houſes ind by J 5. will ar by this deed 

ſettled to the uſe of S. B. and Mary his wife, and the faid. Sargh 
37. with the uſual eonyenants, and the fd . c. mee 
the faid S. B. and g. M. @ follows: | 


| That he the faid G. G. „ dan e for the ber 

the ſald Mary W. and Ei aaberb 8. 888 ſaid S. B. the Turk of 

1]. and to faid Sarah W. 211. the covenants with the ſasd 

6. G. that in caſe the faid Mary M. ſhould h to ſurvive the fail 

Elizabeth S. N ——ů— —e life of the faid Mary . 

pay him 24. e n 
for pa of 1 


ler, in Com. Middleſex, 


E.G. by Sarah +, executed by all the parties 
thereto, and the- eee 
this deed i ä 


** 


er. according ro the ufes in the before- abſtract 


The ſaid. Honnah, wile-of g. 6: died in N liſe-time of the fad 
Elizabeth S. and before ſhe became ——— of the ſaid premiſes ſo de- 
viſed to her by the will of J. S. an zelt ide ut her deach, viz. Mary 
and Bliirbet h. The fait Mary tied about rivelve years ago, ind the 
faid Hannah has fince intermarried with one M. . 

The ſaid 6G. C. poſſeſſion of the above - mentioned 
devifed ta his wife as aforefaid,nnder à preterice that ſhe had ana 
TR ee though not poſſeſſed thereof at the 
time of her death, and that by the above abſtracted deed of parti 
N iſes are no ely veſted Sy and that he has 

and neces 2 he pleafes ; and at other times 
hee that he hat à life eſtate therein by ee 
ving ifſue born alive of his ſaid wife. 


2 A the fvid Henne C. bis wife nk light Sie ths 


fame on him, as ſhe was not poſſeſſed of or entitled to the ſaid 
premiſes at the time ſhe made ſuch deed; nor at the 3 
Br ter, now 
N. or hath the faid C. C. a right to the fame his life 
y the courteſy of England, as having a child born ative by her at 
© ber death, though ſhe was not polleiied of or entitled to | 
at the time ſhe died ? 


Opinion. 


% Cuts in Lam and Enuitr 
Opinion. If the facts ſet forth in the recitals of the deed of par- 
ttition are true, it plainly appears that G. G. hath an abſolute 
title o the freehold and inheritance in fee- ſimple of the premiſes 
limited to him by the uſe of the fine, and may ſell or diſpoſe 


thereof as he pleaſes, and his — — Elizabeth M. hath not the 
erto. we 5 | 
; V. Rivet. 


leaſt pretence or ſhadow of title 
12th September, 1763. | 


e ans 


aft September, NT indenture of this date 7. C. demiſed to V. 77. 
1769. all that meſſuage or tenement ſituate, &c. to hold 
to the ſaid /. V. his executors, &c. for the term of eleven years, at 
the yearly rent of 304. payable quarterly. 
Iith Octaber, 1771, A commiſſion. of bankruptcy was D 
ajainſt the ſaid / M. the leſſee under the ſaid recited leaſe, and the 
commiltoners acting under the ſaid commiſſion aſſigned over his ef- 
fects to 7. S. and N J. who were choſen aſſignees under the ſame. 
be faid 7. S. and J. B. the aſſignees, among the other effects of 
the ſaid bankrupt, put up the above recited indenture of leaſe to ſale 
A auction; but it appearing not to be a beneficial leaſe, 2 
not diſpoſe of it, and therefore are deſirous af delivering poſſeſ - 
ſion, and ſurrendering the leaſe to the leffor. - 
Ihe leſſor now infilts that the affignees,: by putting the ſaid leaſe 
up to public ſale, have made the ſame their own, and are therefore 
obliged to pay the rent for the reſidue of the ſaid term. 
yo Are the aſſignees, by this ſtep taken by them, liable to pay 
... 1 the rent to the leſſor during the reſidue of the term of the ſaid 
.,.. leaſe, or may they notwithitanding deliver up the. leaſe to the 
leſſor, and thereby diſcharge themſelves rom ? 


.  Opmion. If theaſſignees have never entered on or occupiedthe premiſes, 
I. think they are not liable to the payment of any part of the rent, 
..... notwithſtanding the attempt they 2 made to fell the ſame; 
| for till they endeavoured to ſell it, they might not have an op- 
piortunity of knowing what it was really worth; even though 
they ſhould have occupied the houſe for any time, yet I think 
| — would not be liable to pay more rent than the premiſes are 
ly worth; as is the caſe 51 an executor, who may by plea 
„ ſhew, that the premiſes are not worth ſo much as the rent re- 
:..  feryed, and if he has not aſſets, by that means diſcharge himſelf 
from the payment of more; therefore I am of opinion the aſlig- 
nees may now deliver up the leaſe to the landlord, and diſcharge 
« : . themſelves of it. = a yl 
: Midale-Temple, 21/t June; 1771. F. Buller. 


CAS 


» KN 


>} F2 F 


Cafes in Law and Equity, 24 
84. E 


1 Giving a protniſfory note to B. for payment of 100 J. to him ot 
J. his order, three months aftet date, B. applied to C. to get it 
diſcounted, and C. — * to D. for that purpoſe, who agreed to do 
it at 20 per cent: provided C. and E. who were friends of B. would 
indorſe it as his further ſecurity. They actordingly did fo, and D. ad- 
vanced the money, and received the diſcount. 

When the three months were elapſed, .B, applied to D. to forbear 
calling in the 100 J. and made him a preſent, of ſevera] guineas for 
continuing it ſeveral months aſtet ſuch further preſent made, and after 
the note had been due. D. applied to A. to let him know the note was 
not taken up, whereupon A. replied, he was ſurprized-at it, but as he 
had n6ne of the money, he would never pay it, and therefore told D. 
he maſt look to B. as his paymaſtet, got. adviſed him to do it forth- 

B. after this requeſted D. to allow him further time for payment of 
the note, and in conſideration thereof. B. agreed to allow D. one gui- 
nea per month, and has 1 paid one guinea per month for near 
three years; but nevertheleſs D. ſeveral times after ſuch new agree- 
ment acquainted the ſaid F. C. and FE. that the note was not taken 
up, and they always defired he would oblige B. to do it. 

About ſix months ſince D. paid away the note to J. huſband to D.'s 
daughter, as part of her fortune, but he afterwards paid it to D. his 
father. | | 

Since which G. who acts as attorney for D. pretends he has bought 
the note of D. and has brought ai attachment of privilege againſt A. 
the drawer, and all the indorſees, except D. himſelf, and has actually 
arreſted A. thereon, 


Therefore as D. took B. for his paymaſter, by continuing to 
indulge him for three years and a half, after the note become due, 

at His inſtance and requeſt, (tho' often preſſed by the other party 
to ſue him) in confideration of one guinea per mohth premium, 
Can he recover againſt A. the drawer, or the othet indorſers at 
law? and if 6, Will not equity relieve him ? 


- Opinion: I am of opinlon, That as was the original debtor by his 
promiſſbry note, and the money is not paid, he is ſtill liable to 
ply it, notwithflindlog D. eontinuing, the money at B. s requeſt 
and for a premium given by B. I think, he cannot defend him- 
felf againft the payment of it, either in law or equity, though 
Ds agreement for the continuance of ſo extravagant à premis 
urs; and — it accordingly, does, 1 wiok, fubject him 
to the penaſty for uſury, by the ſtatute of 12 Aan c. 16. being 
treble ehe vaſue; but it A. really never had the took it is pro- 
bable chat He niay be reſieved on payment of ioo and intereſt, 
only deductiug the preffilums by a bill in equity, with proper 
ſuggeſtions comrrived to it, for & diſcovery of theſe premiums and 


24 Caſes in Law and Equity. 
Opinian. If the facts ſet forth in the recitals of the deed of par- 
ttition are true, it plainly appears that G. G. hath an abſolute 
title o the freehold and inheritance in fee- ſimple of the premiſes 
Umited to him by the uſe of. the fine, and may ſell or diſpoſe 
thereof as he pleaſes, and his daughter Elizabeth N. hath not the 
leaſt pretenee or ſhadow of title therto. tk N 


/ 12th September, 1763. 4 G 1 V. Rivet. 
hel KN = 5 ze 4A 8 2 1 N 
aft September,” * indenture of this date 7. C. demiſed to V. V. 

1769. all that meſſuage or tenement ſituate, &c. to hold 


to the ſaid . M. his executors, &c. for the term of eleven years, at 
the yearly rent of 300. payable quarterly. OO 
tIith Octaber, 1771, A commiſſion of bankruptcy was D 
againſt the ſaid / V. the leſſee under the ſaid recited leaſe, and the 
com miſſioners acting under the ſaid commiſſion aſſigned over his ef. 
fects to 7. S. and f f. who were choſen aſſignees under the ſame. 
The faid 7. S. and J. B. the aſſignees, among the other effects of 
the ſaid bankrupt, put up the above recited indenture of leaſe to ſale 
y public auction; but it appearing not to be a beneficial leaſe, th 
not diſpoſe of it, and therefore are deſirous af delivering poſſeſ . 
„ aq * the leaſe to the leſſor. by : ap bs 
t or now inſiſts that the aſſignees, by putting the ſai e 
* ublic ſale, have made the ſame their own, —— therefore 
ned to pay the rent for the reſidue of the ſaid term. 
_., Query. Are the aſſignees, by this ſtep taken by them, liable to pay 
the rent to the = "tp: ACA the r. ol he term of the ſaid 
. leaſe, or may they notwithitanding deliver up the. leaſe to the 


leſſor, and thereby diſcharge themſclves therefrom? 


Opinion. If the aſſignees have never enteredon or occupied the premiſes, 

I I think they are not liable to the payment of any part of the rent, 

notwithſtanding the attempt they — made to ſell the ſame; 
for till they endeavoured to ſell it, they might not have an op- 
piortunity of knowing what it was really worth; even though 
they ſhould have occupied the houſe for any time, yet I think 

they would not be liable to pay more rent than the premiſes are 

y worth; as is the caſe of an executor, who may by plea 

„ Abew,. that the premiſes are not worth ſo much as; the rent re- 

ſervyed, and if he has not aſſets, by that means diſcharge himſelf 

from the payment of more; therefore I am of opinion the, aſlig- 

nees may now deliver up the leaſe to the tandlord, and diſcharge 

mhemſelves of it. e's 

4+: + : Midale-Temple, 21/t June; 1771. F. Buller. 
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A Giving a promiſfory note to B. for payment of 100 J. to him ot 
44. his order, three months after date, B. applied to C. to get it 
diſcounted, and C. applied to D. for that purpoſe, who agreed to do 
it at 20 per cent. provided C. and; E. who were friends of B. would 
indorſe it as his further ſecurity. They actordingly did fo, and D. ad- 
vanced the money, and received the diſcount. | 

When the three months were elapſed, .B, applied to DO. to forbear 
calling in the 100 J. and made him a preſent, of ſevetal guineas for 
continuing it feveral months aftet ſuch further preſent made, and after 
the note had been due. D. applied to 4. to let him know the note was 
not taken up, whereupon A. replied, he was ſurprized-at it, but as he 
had none of the money, he would never pay it, and therefore told D. 
he maſt look to B. as his paymaſtet, and adviſed him to do it forth- 

B. after this requeſted D. to allow him further time for payment of 
the note, and in conſideration thereof B. agreed to allow D. one gui- 
nea per month, and has _ paid one guinea per month for near 
three years ; but nevertheleſs D. ſeveral times after ſuch new agree- 
ment acquainted the ſaid 4. C. and E. that the note was not taken 
up, and they always deſtred he would oblige B. to do it. | 

About ſix months ſince D. paid away the note to J. huſband to D.'s 
daughter, as part of her fortune, but he afterwards paid it to D. his 
father. | . 
Since which G. who acts as attorney for D. pretends he has bought 
the note of D. and has brought af attachment of privilege againſt A. 
the drawer, and all the indorſees, except D. himſelf, and has actually 
arreſted A. thereon, | 


. Therefort as D. took B. for his paymaſter, by continuing to 
indulge him for three years and a half, after the note become due, 
at his inſtance and requeſt, (tho' often preſſed by the other party 
to ſue him) in confideration of one guinea per mohth premium, 
Can he recover againſt A. the drawer, or the othet indorſers at 
law? and if (6, will not equity relieve him ? 


- Opinion; I am of opinlon, That as I was the original debtor by his 
promiſſbry note, and the money is not paid, he is ſtill liable to 
py it; notwithftandlag D.'s eontinuing the money at B. s tequeſt, 
and for a premium given by B. I think, he cannot defend him- 
felf agalnſt this payment of it, either in law or equity, though 
DYs agreement for the continuance of ſo extrayagant à premis 
ums and A it accordingly, does, I think, fubje& him 
to the penaſty for uſury, by the ſtatute of 12 Ann c. 16. being 
treble che value; but if A. really never had the 100 /. it is pro- 
babe that He may be reſieved on payment of-100 4 and intereſt, 
only deductiug the preffilums by a bill in equity, with proper 
ſuggeſtions conrrived to it, for x diſcovery'of nels premiums and 
4 T E diſcounts, 


* 
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diſcounts, but ſo as to avoid the plea of it ſubjeQing D. to a pe- 
nalty; but this is upon ſuppoſition that E. has not paid a valu- 
able conſideration for it, and is only a truſtee for D. 


Query. Will B.'s and the other indorſors, being included in the at. 
-rachment, prevent their giving evidence for D. in the cauſe 

ainſt him, eſpecially as B. by being ſo, does not benefit him- 
ſelf, but, on the contrary, takes the debt upon himſelf ? 


Opinion. I think this will not take off the indorſor's evidence, un- 
Jeſs they ſhould be joined in the declaration, which I don't ſee 
how can be. | | g 


Query. As the note is not indorſed by F. ſon-in-law to D. nor the 
note given to G. for fees, is not the attachment an improper writ, 
and can we not plead the want of ſuch indorſement, or the de- 

© feQiveneſs of the writ in abatement to the action? 


Opinion. If G. has not a legal title to the note by an indorſement, he 
cannot ſue at all, and then he will be nonſuited upon the trial; 
but if it ſhould appear to be indorſed at the trial, that will be 
ſufficient ; but this is a defence to the merits, but not a proper 
plea for the writ. 


October 16, 1733. : D. Ryder. 


8 Sa K 


N 1731, V. P. being to be ſworn in one of the officers for the 

county of Middleſex, M. S. and three other perſons gave a bond 

to S. R. and F. P. then ſheriffs of Middleſex, dated 28th September, 

1731, in the penalty of 2000 J. for performance of the covenants in 

certain indentures referred to by the condition of the ſaid bond; and 

F. S. was appointed by the ſaid R. and P. their under ſheriff for the 
ſaid year. 

On the 5th of May, 1732, a warrant was made out by the ſheriffs 
of Middleſex for arreſting one B. at the ſuit of Mr. M. and was direcl- 
to S. T. and the ſaid V. P. hut was not delivered to T. and T. ar- 
reſted the defendant ; but P. being at the door when T. arreſted 
him, T. prevailed on P. to*take the priſoner to his houſe, till he could 
ſend for bail, and P. did-ſo. 

On Sunday evening the gth of May, 1732, the priſoner forced open 
P.'s cellar window, and made his eſcape againſt P.'s conſent and 


knowledge: upon this P. got the Lord Chief Juſtice's warrant to re- 


take him, and was at great expence for that purpoſe ; but not being 
able to retake him, and the ſheriff being ſerved with a rule, to bring 
in the body, V. P. in 1732, paid to one Mr. P 200 J and he paid it 
over to the plaintiff's attorney, and thereupon plaintiff's attorney was 
ſatisfied, and ſtaid all proceedings againſt the ſheriff, | 


== a. 
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Soon after the payment of the 200 /. the plaintiff died, after which 

Mr. P. died, and on or about June laſt, the defendant was taken on 
the eſcape warrant, and ſent to Newgate, where he lately died. 

That no proceedings have been had in the above affair ſince the pay- 
ment of the 200 l. to plaintiff's attorney, now near five years ago, till 
Michaelmas laſt paſt, one F. H. a pretended attorney, but not admitted, 
filed a bill in the Court of Common Pleas againſt S. in the name of 
the ſaid R. and P. ſheriffs, for 2000 /. the penalty of the bond, pre- 
tending Mr. P. paid 1001. part of the ſaid 200 J. to the then plain- 
tiff's attorney out of his own pocket, to make an end of the affair, 
and H, infiſts, though S. was named and acted as under ſheriff in eve- 
ry reſpect, yet he accounted with P. for the profits, and that P.'s 
executrix is entitled to have the benefit of the ſaid bond ; whereas 
it is apprehended the plaintiff was really dead before any money was 
paid, and that thereby the cauſe was abated ; but if that ſhould not 
happen to be the caſe, as the bond was given only to the high ſheriff 
for performance of articles in a certain indenture mentioned in the 
condition of the ſaid bond, which indenture was only to indemnify 
the high ſheriff from any eſcapes or damages, and as the plaintiff, as al- 
ſo Mr. P. and the defendant B. are all fince dead, and Mr. S. not P. 
was the perſon who acted as under ſheriff, and conſequently neither 
the high ſheriff nor under ſheriff ſuffers, the widow and adminiftratrix 
of P. has no right to ſue Mr. S. on the ſaid bond, eſpecially as by an 
affidavit annexed it appears this action has been brought without the 
conſent or ditection of the ſaid R. and P. or &. | 


Opinion. The defendant is liable to forfeit the penalty of this bond 
on ſuffering B. to eſcape, and has no method at law to help him- 
ſelt, even although ſatisfaction hath been made to plaintiff's at- 
torney, but his relief muſt be in equity, | 

| R. Draper. 


C A $ E. 


E C. widow and relict of T. C. and F. C. infant per prochein 

* amy, V. B. R. L. and E. u R. L. jun. J. S. and M. L. in- 
fants, per prochein amy, P. R. and S. ux. V. P. F. J. and M. R. 
infant, plaintiffs, and A. C. widow, and executrix of V. C. J. C. 
V. C. infant, per guardian, defendants. ; 

The bill ſets forth, That teſtator /. C. late father of ſaid T. C. 
and of plaintiffs of E. L. and S. R. and of defendant F. C. duly made 
his will, and afterwards a codicil, and having given ſeveral pecu- 
niary legacies to his children, he deviſed to defendant A. C. all his 
2 freehold, and leaſehold eſtates for life, and gave to her as long 
as ſhe ſhould live, the uſe of all his other perſona! eſtate, chargeable 
with the payment of ſaid legacies ; and after her deceaſe deviſedall his 
freehold, copyhold, and leaſehold eſtates, to and amongſt his ſeveral chil- 
dren, and the refidue of his perſonal eſtate, after his wife's death, he 

1 E 2 2 e 


— 


„ Codes in A em and Er- 


gaye la his eur cijldren te be equally iv ded between them, 2nd that 
acl of them ſhould pay each of ſuch ſhares to and amongſt theie 
re 


pective children bath or to be born, equally to he divided between 


them as idey ſhould reſpectively attain 21 years, or he married, and until 
ſuch time the ſame was to be put out at intereſt, and the ſame and the 
whole intereſt paid amovgſt them, and no part applied to their main. 
tenance and edycarion, that being a duty incumbent on their parents, 
and thereby made ſaid A. his wife executrix and died. 


Therefore that defendant 4. C. may ſet forth an account of the per. 
ſonal eſtate, and that the money may be put out and ſecured, ſa 
as ſaid infants and others concerned therein may have their pro- 
perties ſecured, and that ſhe may ſay what goods the claims for 
er uſe during her life, and may depoſit the title deeds as the 
court ſhall direct, and to examine the witneſſes to the will and 

_ * godicil, to perpetuate and eftabliſh the ſame. — I tbe Bill. 


The defendant J. the executrix, by her anſwer ſets out an account 
of the perſonal eſtate, but inſiſts, by the will there is a legacy of 3000. 
given to each of her four children, on condition that they ſhould 
execute 2 deed, waiving all right to the perſonal eſtate, under the cuſ- 
tom of London, and that ſhe paid them the ſaid legacies, yet they had 
dat executed ſuch deed, | 
This cauſe was heard by conſent before his honour on the 18th March, 

1731, when it was referred to Mr, Halford, to take an account of the 
perſonal eſtate come to the hands of defendant A. the executrix, in 
which account ſhe was to be allowed the parapbernalia, reaſonable ſune- 
ral charges, and other juſt allowances, and was to declare by ſchedule 
what part of the goods and plate ſhe intended to retain, and was to have 
the uſe thereof accordingly for life, and the reſidue of the goods were to 
be ſold, and the money ariſing thereby, and what ſhould remain as the 
balance of the ſaid account, was to be put out on government ſecuri- 
ties, with the approbation of the ſaid maſter in the name of ſaid ex- 
ecutrix, who was to declare the truſt thereof for the uſes in the will, 
and the maſter was to look into the ſecurities, and if- he found them 
good, the money was to remain therepn, or if improper, the money 
was to be called in and placed out again as aforeſaid, and the original 
deeds and writings were to he brought into court for the benefit of the 
Parties intereſted therein; and ſuch of the legatees who had received 
their legacies, were to execute releaſes to ſaid executrix, purſuant to 
the directions of the will, and the parties were at liberty to apply for 
bende 1 and to have the coſts out of the eſtate to be taxed 
J. ne BARE. | . | 

That ſince the decree defendant A. C. is dead, having made her 


will, and plaintiffs R. L. and P. R. ſenior executars, who haue fince 
proved the ſame. 


1 


That ſome af the directions in the decree now ſoem to be at an 
end, viz. as to the deſendapt's chuſing what goods ſhe would have 
for her oun we for life, (all being now te be fad, and abs money 

. | placed 


18 


writings into caust, the ſevaral contingent 


their reſpective deeds delivered to them, and Mr. L. and 
and wiling 40 go on wich the account, and put gut the money as 
directed by the decree, | 4 | 


Query, it, Therefore, whether it will he ſufficient only to vive 
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ont a8 aforclaid) ad likewiſe as to bringing the deals and 
eſtatas pow falling into 
on of the ſevetal parties who are all of age, they ought to have 
are teady 


the ſuit? or whether 2 ſupplemental bill or bill of revivor muſt be 
prefered, and in either caſe who muſt be plaintiffs, and who de- 
ſendants, and in what manner is it proper to be done ? | 


Nite, That the ſaid T. C. and plaintiffs E. L. and S. R. have all 


ſeveral children now living, but defendant J. C. who tho' married 
has no child, pretends he ought bow to haye a fourth of teſtator 
V. C. perſonal eſtate except the leaſehold, or at leaſt the inter 
. thereof paid to him, and although he has by the will a good 
eſtate in land, and that the perſonal eſtate is divided as near as 
may be amongſt the four children, for the benefit of their xe- 


ſpectiye children, yet he at other times pretends that he will ſet 


aſide the will fo far as it is contrary to the cuſtam of Londen, hops. 
ing thereby (as he has no children) to have his cuſtomary part to 
his own uſe, but as he has received his conditional legacy from the 
executrix, and is ordered by the decree to execute adeed, waiving 
all right to the perſonal eſtate by the cuſtom of Landun. 


Query 2d. Whether this will not be a bar to him, or whether he 


can claim, or have his cuſtomary, or any other part, than what is 
left him by the will? 


Query 3d, And poſſibly as it cannot be known whether J. C. will 
have children or not till after his death? 


As the caſe now ſtands, whether obe fourth of the perſonal 


eltate after his death, will go to his executors, or be deemed a 
vaid legacy, and go among the other three children and their re- 
preſentatives ? or muſt it in any and what manner go amongſt 
. the children of the ſaid T. F. and S. or whether 7. C. in his 


lifetime can have this fourth part or the intereſt of it? 


Opinian 1/4, Two of the plaintiffs being the -executars of A. C. the 


bill to de brought, muſt be partly à ball of revivor, and partly 

ſupplemental, ſtating that ſpecial, and the bill ſhogl be brought in 

5 names of the other plaintiffs againſt the two executors, and 

ir wives, aud che defendants to the original bill, c revive the 
former ſuit and decree, and to carry it into execution. 


24, I am of opinion, that he is barred from claimiag his cuſtomary 


par of the eſtate, or any other part inconſiſtent with the will, 
bis receipt of his conditional legacy, and by the decree. 
| | 34, This 
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* 2d. This point is not clear, but from the will that the teſtator in- 
tended that his four children ſhould be only truſtees for their re- 
ſpective children, of the ſhares of the reſidue of his perſonal eſtate 
given to them reſpeQively ; and if that be the meaning of the will, 
if F. ſhould die without having any child, the truſt as to this 
fourth part will become lapſed, and I incline to think, it ought in 
that caſe to be divided in the ſame manner as it would have been 

if the firſt teſtator had died inteſtate” as to this part, in the mean 
time J. hath a right to receive this fourth, ſubje& to the truſts 


in the will. 
June 1, 1732. C. Talbot. 
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15th Nov. C. by his will, after giving ſeveral pecuniary lega- 

1737. 93 deviſes and bequeaths all the reſidue and re- 
mainder of his goods, chattels, real and perſonal eſlate or eſtates 
whatſoever, and whereſoever, unto his two fiſters MH. M. and E.S. 
to be equally divided between them, ſhare and ſhare alike, and to 
their heirs and aſſigns, after payment of his debts, legacies, and fu- 
neral expences, and made his ſaid two ſiſters executors of his ſaid will, 
and they have proved the ſame. | 

Mrs. A. had at the time of making the will, and now has, a huſ- 
band and ſeveral children, and ſhe is doubious whether ſhe can diſ- 
pofe of her ſhare of the ſaid real or perſonal eſtate; and if ſhe can, is 
willing to ſecure it to the children : Therefore, 


Query. If ſhe can diſpoſe of her part and ſhare, how and in what 
manner will be moſt proper? Whether by deed in her lifetime, 
or by her laſt will and teſtament? If by deed, by what. ſort of 
conveyance ? | 


Opinion. As to the perſonal eſtate, I conceive that Mrs. M. 's ſhare 

'  ofit veſts immediately in the huſband, and ſhe cannot diſpoſe of 

it. As to her ſhare of the real eſtate, her huſband will be en- 

+ titled to it for life by the courteſy, in caſe he ſurvives her, and 

Mrs. MH. cannot diſpoſe of, or make any ſettlement of it with- 

ela = * conſent of her huſband, and that muſt be done by deed 
and fir 


- Buery. If Mrs. A. ſhould die inteſtate, or before the eſtate is di- 
vided, will not her huſband be entitled to her ſaid ſhare of the 
real and perſonal eſtate, or who otherwiſe ? 


Opinion. Mrs. M. being a feme covert, cannot make a will; and in 
caſe of the death, her perſonal eftate is abſolutely ber huſband's, 
and he will be entitled to the real eſtate by the courteſy, as above, 
for life, and the reverſon will deſcend to her heir at law. 

4th May, 1738. Edu. Green. 
* C As E. 
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B. by his will, dated 18th Augu/? 1731, ſays, Inprimis, I give 
and bequeath all' my meſſuages or tenements in Holborn, and my 
meſſuage in Addlehill, to be ſold by my executors hereafter named, and 
the money ariſing thereupon, after ſale thereof, to be paid and diſtri- 
buted to ſuch perſon and perſons that are in a certain ſchedule or paper 
hereunto annexed mentioned, revoking all other wills by me former- 
ly made, do declare this to be my laſt will and teſtament, contained in 
this one ſheet of paper, and do nominate and appoint Mr. M. I. ſole 
executor thereof. In witneſs c. 
Nate; The will has three witneſſes names to it, and appears to be 


ſigned and ſealed by the teſtator, but is of the hand-writing of -the 


executor. 

About eight or ten days after executing the above will, the teſtator 
made a paper to the effect following, and ſealed it; but no witneſſes 
are to that, and dates it of even date with his will. | 

A ſchedule that I make as part of my will for the diſpoſitions of the 
ſeveral ſums to the perſons hereunder mentioned upon my eſtate, 
mentioned in my ſaid will. Inprimis, I give to M. B. my ſervant, 
20 J. a year, payable quarterly, out of the rents aforefaid during her 
natural life. Item, I give to M. R. 51. Iten, I give to S. B. upon 
marriage, 200 J. I order as much of theſe ſums to be paid out of my 
rents as can, till the eſtate can be ſold, and then I allow my executor 
to ſatisfy himſelf for all his care, trouble, and charge, and deſire him 
to diſpoſe of the remainder as he ſhall think fit, to charitable uſes, 
as to charity ſchools, or otherwiſe, I give all the furniture of my 
houſe to Mrs. B. my ſervant, except the writings ia the ſcrutore, 
which belongs to my executor, gf . 

Auguſt 18, 1731. 3 "x . Biaumont. 

The latter end of October, 1737, M. B. died, and the roth N 
vember inſtant V. B. the teſtator died. | 

There is another will made fo long ago as 1700, and by that he 
gives his eſtate to his younger brother, who is ſince dead without iſſue. 

Mr. S. his heir at law, and alſo next of kin to the teſtator, and to 
his deceaſed brother, but was not known to either of them at the time 
of making the will, but the teſtator and he has been intimate fince, 
and the teſtator on his death-bed, and two or three days before he 


died, declared the will was not to his mind, and that he would al- 
ter it. | 


/ 


The appointment of the executor is all interlined by the executor 
bimſelf, and no memorandum made; it was done before execution, 
and the will is ſaid to be contained in one ſheet of paper: Therefore 


Query 18. Is the will itſelf ſufficient to carry the eſtate to the exe- 
cutor againſt the heir at law, eſpecially as the word devife-is not 
uſed, nor any word of inheritance, nor is for payment of debts; 
and as the ſchedule was not annexed to the will at the time of 


executing it, is odly worded, and is not witneſſed by any per- 
ſon, though it ſeems to be teſtator's own hand- writing. 


Opinion. 


* 
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Opinion. There being no witneſſes to the ſchedule, and the ſchedy;, 
not being annexed to the will at the time it was executed, I an 

of opinion the will is void as to any freehold eſtate which may h 
affected by it; but in other reſpects there does not appear to iy 
fufficient objeQion againſt it. : 


#hy 2d. Do not the words in the ſchedule that defires his exccy. 
tors to difpofe of the remainder to charitable afes, bring thi, 
within! the mortmain act? If fo, how much of the will will he 
good, * hot wilt ſuch part that does not paſs by the 
will go? - 


If the will were good in other reſpects, yet l trink it woul 
be void ſo far as it relates to charities to ariſe out of the lands. 


=> Barry 3d. As Mrs. B. died before teftatot's will, the honſchol! 

goods and arrears of rent paſs to the charitable uſes under the 

word remainder? Or is that confined to the monies atifing by 

ſale, ſo as to carry thoſe goods, and all arrears of tent to the nen 
| of kin, as an undiſpoſed part of the perſonal eſtate? | 

mon. The will is vety dark in this patticular ;. but I think th 

s will go to the charity under the bequeſt of the reſidue; 


o 


at I eannot fay that this is a clear cafe. | 
| Buiry 4th: Suppoſing the legacy to Miſs B. does it veſt i 
as to go to her executors or adminiſtrators, if ſhe dies before mar- 
_ rage, or to carry intereſt in the mean time? 


Urn It never veſts, nor can it go to executors, if the dies be- 
fore matriage, nor will intereſt be allowed till ſhe marries. 


Oury 5th. A caveat is entered in the prerogative court againſt pro. 
ing the will; will it be of any prejudice to the heir at law u 
withdraw it, and permit the will to be proved in the prerogatine 


Opinim. Whether the will be proved or not, the heir at law cant 
be affected, nor will the caveat or wittidrawing it be of any cott 
. . ſequence to the heir at lay as to the real eſtate, .. 9, 


Query 6th, Upon the whole caſe, what method is proper for Mr. 
S. to take to get into poſſeſſlon of the eſtate, and to ſer aſide the 
will? ng A: 

Opinion, Mr. S. muſt bring an ejectment, there rot! appearing an 
legal incumbrance in the way ol his legal title. 
29th" Drcember, 1737. . H. Eitacket ley, 
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7 A. by his laſt will, dated rgth Auguſt, 1909, devited as 5 
* [tem, I give and bequeath unto my dear and loving wife M. 
nd her affigns, all thoſe my meſſuages, tenements, and heredita- 
ents, with the appurtenances, ſituate in Blackfriars, London, which 
lately purchaſed of S. C. Eſq; to bold to her and her affigns, for and 
luring the term of one year, to commence from that, df the, four 
oſt uſual quarterly days in the year, which ſhall happen next after 
ny deceaſe, and from and immediately after the expiration of the ſaid 
erm of one year, to commence as aforeſaid, I give and deyiſe the 
ame premiſes in Blackfriars unto and amongſt all, and every the chil- 
ren of my brothers and ſiſters as ſhall be living at the time of my de- 
eaſe, and their heirs reſpectively, i in equal ſhares and proportions z 
nd my mind and will is, that my niece A. A. daughter of my bro- 
her V. A. ſhall bave ten pounds per annum during the term of her 
ife out of the ſaid eſtate ; and my mind and will is, and I do hereby 
lirect, and appoint that my loving brother J. A. ang E. 8. * ad 
arvivor of them, ſhall receive and take the rents, iſſues, and pr 
f the ſaid premiſes in Blackfriars, until my nephews; and: nieces al 
ave 2 attained the age of twenty one yea, or days of 
narriage, and apply the ſame towards their ſupport, maintenance, 
nd education; and by the ſaid will gives the reverſioꝑ of the ſreehold 
houſes in the Strand * the death of his wife to T. 4. | 
; The teſtator ſoop after died, and his widow poſſeſſed de tate aijl 
ear elapſed, and ever ſince the truſtees have applied the r 
ts of the eſtate according to the will. 4+» yon © 
"The widow. refuſes. to deliver Go Poe be the ſaid Bluckfriarg 
ſtate an truſtees, _ * a> om; 4.4: 
„ 
Query. Whether a court of equity will not, as ber eſtate was * 
termined in the premiſes in one year after her huſband's death, 
—— her to e up; the rer eicher eee or 


Optnian, I think * of equity will oblige = widow, to Aber 
* thoſe writings to the inn if of or to a tare 
if Kunde. ba 


A to the reverſion of the eſtate in the 8 pe 7 the 
ſaid. court. will not. compel. the ſaid widow and executrix to let 
the ſaid T. A. have inſpection and copies of the writings, he want- 
ing to dias of the ſame, ſo far as to ſatisfy the purchaſer ? 


Opinion. I conceive that T. A. has a right to inſpect thoſe writings, 
and to have them depoſited in court, or in ſome third hand, for 
the equal benefit of himſelf and the deviſees for life, and to take 
copies of them, if he thinks fit, and that the court hos decree it 


— | 3 1 11 


1 
F 
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Query. Several of the children having died ſince the expiration of (| 
one year that the — held the faid eſtate after teſtato' 
death, if their id ſhere of the ſaid eſtate was not fo veſted i 
them as that their ſhare deſcended to the heir at law of i | 
party ſo dying, and not to be divided amongſt the furviving chil 
dren. ; 


* Opinion, I think chat the brothers and- ſiſters took by this deviſe ſt 
-_ eral eſtates ay tenants in common, and not as joint-tenan 
and therefore that their reſpective ſhares deſcended on their dea 
to their reſpeAive heirs, and did not furvive to the reſt of th 
'Furviving brothers and ſiſters. 
Neben 15, 1726. | Dudley Ryder. 

Gy fs 300 | |; 


CASE 


TP ou 444.875 wy A ; b 

HE plaintiffs ate merchants at Leeds in 19r4Bire, the defe 
damt - Hives - in Braden, and trades in woolen cloth; the plain 
Wit H. about Owœober 1946, applied to the defendant, and requeh 
de would den wich them ficher than with one B. C. who lived 
Leue, wich where the defendant then dealt; and to induee defendu 
foto ds, be fa that C. was not in ciroumſtances to give any lan 
credit, but that they were able, and would give 12 months credit; 
"which the defendant replied, he defired only the uſual credit, when 
upon the fad plaifitiff: H. replied, that is fix months, and deſire 
the defendant would give an order for fome goods, and he would yi 
fix monchs eredit; upon this the defendant gave an order for good 
in the invoice mentioned, of forts of which fhewed him a ſamphk 
and 28 the goods to defendant's order in Holland. The goods di 
not the ſample. Although the goods were not delivered till t 
Hatter end of November 17 38, yet on or about the 18th day of Odi 
1738, they atrefted the defendant. The defendatrt 'has 'a witneſs 
prove that the plaintiff H. ſaid he would fend the goods, and give 
months credit, tho' he has declared, that the defendant was indebte 
Ot. the 4 8th Ofober 1938, which was not àa month from the buying 
-and it is not certain the goods were then delivered in Holland. Some 
the defendant's witneſſes can prove the goods did not unſwer ti 
ſample, and that they were ſhort of the proper meaſure in Holland. 


Suery, It is faid by the cuſtom of the of London, any perl 
may arreſt another, and hold him to or de Fed pa 
ment; but in that cafe they muſt ſue out another writ "after i 
day of payment is elapſed, and declare on the laſt writ; and tb 
to declare on the fiſt, which the plaintiffs have done, is wrong 
is that fo? and have the preſent phintiffs, Who live at Led 
that privilege ? If not, are they not liable to an action for fil 
e, The defends off paymen 
ote ; The defendant would willingly keep ment t 
Michaelmas term, if poſſible. F 0 
pin 
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Opinion. I am of opinion, that if the defendant can prove that thoſe 
of i] goods were ſold far {ix months credit, and the declaration is before 
ator the expiration of thoſe fix months, the plaintiffs muſt fail in 


ed i; 22 and defendant muſt plead the general iſſue, and give 
of th this ENCE. 4 F-O1 4 j 
Chil Z * R. Draper. 


C AS E. 


RS. E. T. being ſeized in fee of five acres of freehold land, on 
a treaty of marriage with one Mr. T. P. by leaſe and releaſe, 
ed 10th and 114th of Faruary, 1688, made between the (aid E. T. 
f the firſt part, R. T. and J. T. of the ſecond part, and 7. P, of the 
hird part, for the ſettling, diſpoſing, and limiting the ſaid five acres, 
o ſuch uſes, intents, and purpoſes as therein aftermentioned, did 
rant, releaſe, and confirm the ſaid premiſes, unto the ſaid R. T. 
nd J. T. and their heirs, to hold to them, their heirs and ns for 
yer ; from and after the ſaid marriage,” the ſame to the aſe of the faid 
[. P. and the ſaid E. his intended wife, and the ſurvivors them, 
uring the natural life of the ſaid T. P. and from and, after the de- 
aſe of the ſaid T. P. to and for the uſe and behoof of ſuch perſon 
nd perſons,” and for ſuch eſtate and eſtates ag. the aid F. at any time 
er her ſaid intended marriage ſhould, by writing under her hand and 
eal, in the preſence of three-or more credible wizpelitsy direct, limit, 
r appoint; and for want of ſuch direction, limitation, or appoint- 
nent, to the uſe of the ſaid E. and her heirs; from and after the de- 
aſc of the ſaxd 7. P. _—_ ST J W 2 8 
Soon after the ſaĩid marriage took ane leaſe, and releaſe, 
ted roth and 20th November, anno 2 . M. 1690, made be- 
eg che ſaid T. P. and K. his wife, of the one part, and F. F. 
0. of the other part, the ſaid T. P. and E. his wife, for the ſet- 
ing, diſpoſing, and limiting the ſaid five acres of land, to ſuch uſes, 
ntents, and purpoſes as therein after is mentioned, did grant, releaſe, and 
onfirm the ſaid premiſes to the ſaid E. F. and T. O. and their heirs, 
to hold to them, their beirs and aſſigns for ever, ta the uſe and be- 
oof of the ſaid T. P. and E. his wiſe, during their natutal lives, 
i id the life of the longer liver of them; and from and; after both 

Wiheir deceaſes, then to the uſe and behoof of the beits and aſſigus of 
the ſaid T. P. for ever, with a covenant from the ſaid T. P. and his 
vile, in the ſaid Adichaelmas term, to levy a fine, de drait comme ceo 
qui Cc. which fine was to enure, and the ſaid E. F. and 7. O. 
and their heirs, were to ſtand ſeiſed of the premiſes, to 4.6 uſes 
u in the ſecond deed, and in Hilary term following, a fine was levi- 
ed accordingly. 0 

In 1702, 5 firſt mortgaged and afterwards ſold the ſaid five acres 
for a valuable conſideration, ſubje to his wife's eſtate for life, and it 
us fince been fold to others, and another fine levied, and Mrs, P. is 
u wing, but ere phat n an eſtate for life till wy 
17 2 ha 0 s 
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N. B. By the firſt deed before marriage, the five acres are veſted H te 
the two T—'s. their heirs and affigns, to the uſes therein mention ed 
ce; and by the ſecond deed executed by the huſband and wife, wil in 


was a feme covert, and compelled to execute the ſame by threayM co 
as ſhe is ready to ſwear, if her oath could be admitted, and both 


only tenants for life, with power to the wife to direct, limit, D 
appoint as above ſtated, the premiſes are granted to F. and i i! 
in fee, to the uſe of B. and his wife for life, and to the longek 
liver, and after their deceaſes, to the heirs and aſſigns of the (2M fir 

Ps LIES 1 
* C. 
0 N — That the power reſerved in the firſt deed i is to ſuci re 

- perſons as the wife, by any deed or deeds, atteſted by two wit, oy 
. « -+ neſſes, ſhall direct, limit, or appoint ; and this limitation pi 


not being to * place till after the death of both huſband ani hi 
* ie n 


e 17. Will the words (io the beirs and n P.) be a ſuffici 
ent deſcription of the 81 to e aſter the deceaſe o 

| an. and his'wife ? | 

©, 9 

* Opinion I conceive that the limitation to the heir of P. was goal, 

and that the heir of P. after the death of him and his wife, mien 
* have taken, « wothing further kad been done by F. 


s 2d. Will che laſt deed, executed in the manner above ſtated, 
© {whe deemed, either in law or equity, a proper execution of th 
" power in the wife, reſerved by the firſt deed, 


0 1 am of nden, che leaſe ne nd, executed after the 

= marriage, was a good execution of the power; but if not, then 
is no doubt, but thereby, and by the fine, the ſame was wel 
each in the manner it is there done, © 


28 34 How'far will-the fine operate, the freehold being veſted 
in the two T,—'s. and their heirs, 


Odinion. The freehold was not in the wo 7. , but if it had re- 
mained in them, the fine would have extinguiſhed the powers re. 
ſerved-to the wiſe by her marriage ſettlement, and have barred 
the remainder in fee, limited for want of appointment. 


April 12, 1739. = M. Melmoth, 


C A'S E. 


12 B. ſpinſter, having forfeited her virtue, became afterwards acquaint 
ed, amongſt others, with C. D. and he taking a particular liking 

to her, voluntarily gave her a bopd in 500 J. penalty, for payment of 
an annuity of 21. to her and her heirs for ever; but, ſome time a. 
2 | ter wards, 


liking 
ent of 


yards 


terwards, reflecting it would be a 
ed on A. B, to give it up, and to accept in lieu thereof another bond 
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al len upon him, he prevail 


in the ſame penalty, for payment of 211 2 year for her life only, a 
coppy of which is annexed, 

'The bond in queſtion was drawn by a clergyman, a friend of C. 
D.'s. and the words (yearly, and every year, during the natural life of 
the ſaid A. B.) are interlined with C, D.'s own hand writing, _—_ 

A. B. inſiſts the words were interlined before'the execution, and that 
fince the execution it was never in the cuſtody of C. D. and one of 
the ſubſcribing witneſſes will teſtify the ſame. On the other hand, 
C. D. inſiſts the interlineation was made after the execution, ind not 
te- executed, and conſequently, that tho? ſuch interlineation be bf his 
own hand, he can plead non ef fafum to it; and if that ſhould fail 
him, as it was given without any conſideration, equity will relieve 
him againſt it. a | 1 


Query. A. B. is ſince married to E. F. therefore is an action at law 
maintainable on the above bond ? and if fo, "muſt it be brought 
in the name of E. F. and A. B. his wife, or only in the name of 
her huſband ? 


If the ſubſcribing witneſſes to the bond prove the execution of it, 
and both ſhould be not able to ſay whether there was any inter- 
lineation or not, will C. D. at law be allowed to bring any other 
witneſſes to prove the interlineation was after the execution of 
the bond? and if he ſhould bring any ſuch witneſſes, will it avail 
him, as the jnterlineation is of his own hand-writing? or will 
equity relieve C. D. againſt it, as a bond given without a con- 
ſideration, or for any other, and what reaſon ? We” 


Opinion. I am of opinion, that an action at law may be maintained 
in the name of E. F. and A. B. his wife; and I think it will 
be preſumed, that the interlineation was made before the execu- 
tion of the bond, and the rather becauſe it is made with the pro- 
per hand-writing of C, D. and if one of the witneſſes proves the 
fact to be ſo, it will very ſtrongly confirm the preſumption, and 
require a very ſtrong proof on the other fide to contradict it : 
but, on the contrary, if he can prove that this interlineation was 

wrote after the execution, {tho* with his own hand) and this proof 
mould be more ſatisfactory to a jury than that given in favour 
of A. B. undoubtedly it will avail C. D. in an action upon the 
bond, and upon the oyer of it the words. interlined ſhould be 
omitted, yet if the interlineation be after the execution, and with 

the privity and conſent of A. B. the bond is altogether void; 
but if it was done by any clandeſtine means, without the privity 

of A. B. I think it would not avoid it as a bond without the 
interlineation; but that will make the bond of ſmall value. 


I de 


' Caſes in 1am and En 


1 j 
I do not ſee any ſacts ſtated which can be ſufficient grounds for re, 


ner this bond in a court of equi | 
318 December, 735. up N. Faxalvig, 


C ASE. 


2.8727 marigers and merchants, in January laft, took 
83 ſums of money, on their joint and ſeparate bottomty- 
and agreed that the money ſhould be inveſted in goods and mer. 
— on their joint account, and that ſuch merchandize ſhould be 
ſald in the EZaſ Indies wich their joint conſent, for the beſt price tha 
could be got for the ſame, and if either ſold without ſuch joint conſent, 
the party ſo ſelling to bear any loſs that ſhould happen thereby. The 
money ariſing by the ſale was to be returned to England by the firf 
R NN to diſcharge the joint and ſeparate bond. 
debt, 


2. R. one of the parties, is now under arreſt for a ſeparate 
es: = compmuhon Dari 1 


* Thezefort, ſoppofin a commiſſion fhould be ſued out, 
22 the joint effects be e 


= *. 


3 

OY If  commiflion of 3 be ſued out againſt T. R. 
I apprehend that the Joint effects will be firſt liable to pay the 
Joint creditors ; but in caſe 2 ſeparate commiſſion is fued forth 
© againſt T. R. his joint creditors will not be let in to have 
rateable ſatisfaction out of his ſeparate eſtate with his ſeparate 
creditors; but can be ſatisfied out of the ſurplus of his leparar 

Or Wi if there he any ſurplus thereof. 


ad Can. J. AM. ſafely ſell the effects without conſulting 7. K. 
— he ſhould not go the voyage? and may he ſend over and diſ- 


pb _— bonds, purſuant to the articles, 1 with- 


| Opinios As the articles are founded upon an agreement datween 
T. K. and J. M. to trade to the Eff Indies, and to diſpoſe of 
the merchandizes 2 if T. R. ſhould be hindered from going, 
I think AM, may wy ſell the partnerſhip effects in like manner 
as if T. R. had died, without conſulting him, and may ſend 
- over and diſcharge the joint bonds ; the conſent muſt be under- 
Fo0s to be in caſe the other was at hand to give or refuls it. 


If the joint creditors ſhould agree to give up the joint 
. and abe M.'s bond for the goods e ent wa 
hip, "would that prevent a moiety of the m—_ of ſuch 2 


Fenner ww ee 


* 
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being conſidered as T. R. 's effects, or ſubject to a diſtribution 
among all his creditors ? | oY 


Opinion. 1 apprehend that if the joint bonds are given up, that it 
ought-not to prejudice T. R. or the aſſignees under any cm- 
miſſion of bankruptcy againſt him, unleſs T. R. got  beirlg.a 
bankrupt, will conſent thereto ; but if -he has j 
act of bankruptcy, it will not be adviſable to take up the bond. 


Ft March, 1737. Fran. Ce 


o 


WO; 
1 vo 2 1 ny 


CASE. 


ND it is further agreed, by and between the ſaid parti 
A that the ſaid J. S. his heirs and 
and will, before the expiration of this preſent demiſe, at the 
able requeſt of the ſaid A. R. bis executors,' adminiſtratort, and u 
figns, renew, lett, and demiſe, the within mentioned premiſes, wats 
the ſaid F. R. his executors, adminiſtrators, and affigns, for any term 
or time, not ing twenty-one years, under the "ſame rents, co- 
venants, proviſos, and agreements, as are herein mentioned. There- 
fore, TH. 5 2 ; 


Whether it is not adviſable for Mr. R. to execute a counter» 
part of a leaſe mutatis mutendis as the laſt, and tender that to J. 6. 
and demand of him to execute a leaſe purſuant to the above o- 
venant, and whether it muſt not be dated now to commence 
from the expiration of the old leaſe, which is Afighatimas nent, 

and whether the covenant above mentioned ought not to be left 
out of the new leaſe? and muſt Mr. R. determine now fof what 


— 


certain term he will have it made? | 


Opinion. I am of opinion, that Mr. R. ought firſt to tender a leaſe 
of the ſame tenor and purport exactly, and with the ſame cove- 
nants 1 this leaſe to Mr. R. ſave and except the covenant for a 
farther leaſe, und ave and except the term to be mentioned in 
the leaſe to be teadered ; and in caſe ſuch leaſe ſo to be tendered 
is refuſed, the proper way for Mr. R. will be to bring a bill ig. 
_—— aſpecifc performance of this covenant to mals 4 fur- 


7th Jah, 1788. Rel. Fanwick. 


C AS E. 


A Being a gentleman of fortune in the country, deſired H. who 
vas coming to London, to bring down an agreeable woman to 
bim when he returned. B. prevailed on C. to go down with him to 
4s country ſeat, where ſhe arrived the 27th of Ocfaber, 172 A. 

| cohabi 
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cohabited with A. at times till the 15th November following, and then 
returned to London. | 34> 
gth April, 1726, C. by letter acquainted A. ſhe was with child 
by him, and requiring a maintenance, A. thereupon employs a friend 
in town to enquire into the truth of it, and if ſhe proved fo, 
ang-would fwear it on him, to provide for them. A. s friend according. 
828 C. therewith, but ſhe refuſed to do it; and 2d Fun 
lowing, one of the-pariſh officers writes to 4. in G.'s name, and 
there ſhe threatens to viſit him in the country, and to expoſe him to 
his wife £9c. unleſs he forthwith provided for her: upon this 4. 
friend, by his order, again attended, and made the fame offer as before ; 
but ſhe ſtill refuſed to ſwear the child to him; and being aſked what 
would ſatisfy her, ſhe ſaid ſhe thought he might give her one hundred 
nens. About the 20th of the ſame June, A.'s friend took her up 
a juſtice's warrant, to give ſecurity, or ſwear the child, and then 
ſhe refuſed to ſwear the "child till ſhe had conſulted with the pariſh 
officer: before mentioned; and upon his telling her ſhe muſt be con- 
veyed to the pariſh where ſhe had a ſettlement,” or ſwear the child, ſhe 
then ſwore it on 4. SET W 25 
on this A. 's friend appointed a day for meeting the reſt of the 
pariſh officers, to agree with them for keeping her. and the child, in 
caſe ſhe ſhould prove to be pregnant, and accordingly they met at the 
time appointed; but, inſtead of appearing, ſhe thought fit to quit 
the pariſh,” and ſecrete herſelf, and, it is preſumed, by the before 
mentioned officer's advice, who was a particular friend to her through 
the whole affair. Pk | 3 


Niete; She was a perſon of a looſe character before ſhe went down 
to 4. as well as after, and frequently viſited by the ſaid officer; 
dut nevertheleſs it is apprehended ſhe was not even pregnant at 

the time the ſeveral letters aforeſaid were wrote, and that it was 

purely a contrivance between C. and her friend to get money 


dut of 4, N 


* 


Query. "Therefore, whether H. cannot indict the officer as a confe- 
derate with C. and oblige him to produce her? or what other 
- remedy is proper to bring him and her to juſtice ? | 


Opinion. As this caſe is ſtated, there ſeems to be a contrivance and 
confederacy between C. and the pariſh officer, falſely to charge 4. 
to be the father of a baſtard child, and to extort money thereby 
from 4, This, I conceive, is an offence indictable, for which 
both C. and the pariſh officer may be indicted : Alſo I think this 
matter proper to be laid before a juſtice of peace, who may exa- 
mine into the ſame, and bind over the officer to the next quarter- 
ſeſſion,” or ſeſſions of the peace, to anſwer ſuch confederacy and 
miſdemeanor, fr 

J. Ruy. 


CASE. 


Caſes in Law and Cgults- 1 


CASE; 


- NM. citizen, and barber ſurgeon of Londen, in his life time placed 
out the ſum of 50/7. in the name of S. his daughter then an” infant, 
and for ſecuring the repayment thereof, a mortgage of certain leaſe- 
hold lands was made to her, her executors, adminiſtrators, Al d aſizns, 

The faid S. N. in 1727, intermarried with J. . cee And filk 
thrower of London, and on ſuch marriage C. M. entered into Article to 
give her 600 J. fortune, and her huſband agreed to leave 1206 /. t0 
her if ſhe ſurvived him. mY mn 

The ſaid 50 l. above mentioned, was never mentioned to the huf- 
band, but fince his wife's death, he finds ſhe received the intereſt both 
before and aften her marriage, and has given one of more receipts for 
ſuch intereſt” in the name of M. but the mortgage remained in the 


bands of a third perſon. 2 * 

About the 12th” May, 1728, S. A. died, lerving  ofie"daughtet 
named S. now an infant of the abe —— rn 

In 1732, C. N. made bis wilt, in che Wofds falfowin#; 1 give, 
deviſe, and bequeath unto my loving wife 8. N. all and ſingufar my 
real and perſonal eſtate, whatſoever and wherefoever,” after thy jaſt 
debts and funeral expences are thereout firſt paſd nd Iifcharged,; to 
hold the ſame unto her the ſaid S. N. for and during the term and 
of her natural life, and from and immediatelyafter her deceaſe, I give, 
deviſe, and bequeath my ſaid real and perſonal eftate unto my grand- 
daughter S. M. ſpihſter, and to her heirs, executors "ing: = 
ind aMgns for ever, "and of his will appointed 8. his wife exe@rix, 
and ſoon after died without altering the ſame, 4 . AY 

S. the widow proved her huſband's will, and poſſeſſed? herſelf of his 
eſtate, and among other things of the mortgage to F. het daughter, and 
four Ea, India bonds, and fince his deceate with money receiVed in 
diſcharge of debts owing to the teſtatot, purchaſed four otſſer Eaſ India 
bonds, and hath received the intereſt of the ſaid eight Eaff India bonds, 
= ſince her huſband's death, and hath applied the fame to her own 
ule. | | n 
She having ſome time ao loft or miſlaid the aforeſaid Eight" Ee, 
India bonds, the company have granted "her new bonds, weh ſhe 
hath taken in her own name, ſo that they will not appear to be any 
part of the teſtator's eſtate, and they pay the intereſt of the new bonds 
as they did of the old ones, but they at pfeſent keep the bonds Imtheir 
own cuſtody, by way of ſecurity againſt the bonds loſt, The execu- 
trix has nevertheleſs taken upon herſelf by deed, to aſſign the bonds 
Ce. to truſtees upon truſts, contrary to the teſtator's will, and it is 
3 ſhe has ſpent ſome part of the principal of the teſtator's 
eſtate. 4 2 1 

Mr. A. ſince his wife's death being informed of the ſaid mort- 
gage, has demanded it of the executrix, And being informed" of the 
aid deed of truſt, and knowing her to be in low circumttances, has 


alſo requeſted het to give ſecurity that the ſaid Zaft India bonds, and 
6 1 other 
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other the teftator's perſona) eſtate ſhall not be embezgled, but after her 
death ſhall come to his daughter S. according to her grandfather', 
will; but with regard to the mortgage, S. the executrix, inſiſts that 
as S. her daughter was an infant, it cannot be ſuppoſed the 50 J. lent 
thereon was her money, and that conſequently it muſt be the teſtato:',, 
and if fo, though taken in her name ſhe muſt be conſidered only as 2 
truſtee for her father, and that therefore ſhe as executrix to him, has; 
right to keep the poſſeſſion of the mortgage, and to call in the money 
thereby ſecured, and to apply it to her own uſe : whereas Mr. M. 
ſaid wife had ſeveral ſums given to her during ber infancy, and hex 
father the teſtator improved them, at leaſt placed them out on the 
mortgage in queſtion for her benefit ; and it can hardly be ſuppoſed he 
would. have taken a mortgage in an infant's name IN TRUST for 
himſelf, who could not declare that truſt, nor aſſign that mortgage 
if called in ; and beſides, as ſhe received the intereſt before her marti. 
age, and afterwards too when ſhe had left her father, and gave te- 
ctipts ſor it in the name of AA. and for any thing appears to the con- 
trary applied ãt to her own ſeparate uſe; ber father never would have 
ſuffered it, had it not been her own property, and kept in her fa- 
ther, or ſuch third perſon's poſſeſſion, the better to conceal it from her 


huſband. Therefore, K 


Query. As Mr. M. is adminiftrator to his wife, and the mortgagt 
- is ſtill in ber name, will not the deed alone be ſufficient evidence 
of Mr. 27's, right, unleſs the executrix of Mr. N. by poſitive 
evidence ſhews it was a truſt only; and if it be his right, what 
method is adviſeable for him to take to get poſſeſſion of the deeds 
and premiſes ? | | 


| Opinion. I am of opinion, that Mr. M. prima facie, is well entituled 
to this mortgage; firſt, as it was made in the name of his wife; 
ſecondly, as ſhe received the intereſt ; and thirdly, from the na- 
ture of the tranſaction, as 'tis very probable Mr. N. the father, 
might make a gift of this value to a daughter: and 'tis very 
improbable he ſhould take a truſt mortgage in an infant's name, 
who could not aſſign or execute the truſt, as is properly obſerved 
by the caſe. "Therefore, upon the whole there appears to me 
very ſtrong evidence, that this mortgage was originally taken 
the proper uſe and benefit of the daughter, and does now belong 
to her huſband ; and as to the daughter's not having the poſſeſſi- 
on of the deed, that. ſeems to me well accounted for, it being 
intended that ſhould remain as a private fund-for the daughter's 
uſe, for which reaſon, ic was proper to conceal it from the hul- 
band. The method to obtain poſſeſſion of this mortgage is, for 
Mr. A. to file a bill in Chancery againſt the executrix, (ſtating 
his caſe there to the effect it is here) and to pray a diſcovery of 
the tranſaQtion, and that the mortgage deed may be delivered up 
to him, and that the arrear of it may be paid to him; upon 
which bill I apprehend the plaintiff will obtain relief. 
| 4 f a l Query. 
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Query. The widow and executrix of C. N. ſays that the eight Faff 


India bonds, and other the perſonal eſtate of C. N. ſhall be forth- 


with coming at her death; but ſhe inſiſts ſhe is not compellable 


by law or equity to give any ſuch ſecurity, being an executrix ; 
ſhe alſo inſiſts as her huſband was a freeman of » (ſhe can 
notwithſtanding her having proved his will) waive the benefit of 
it, and come in for her ſhare of his perſonal eſtate, as a freeman's 
widow ; her ſhare, ſhe inſiſts, is half, as his daughter M. died be- 
fore him, though the ſaid MH. has a daughter S, ſtill living. There- 
fore as ſhe is in low circumſtances, and has taken on her to make 
ſuch deed of truſts, will not a court of equity oblige her to give 
ſecurity, that the B/ India bonds 2 other perſonal 2 — 
ſhall be forthwith coming at her death, or order them to be de- 
poſited in the bank, and ſhe to receive the intereſt during her 
life : and can ſhe now, as ſhe has proved the will, and diſpoſed of 
part of the perſonal eſtate, and actually received the intereſt and 
produce of the ſame, ever ſince the teſtator's death, for her own 
uſe, refuſe to abide by the will, and reſort to the cuſtom of Landon, 
and claim her ſhare of the principal as a freeman's widow, eſpe- 
cially as ſhe has proved the will ſince the late act of parliament, 
that enables citizens to diſpoſe of their eſtates, c. and if ſo, 
what ſhare will ſhe be intitled to, and will not Mr. A. be intituled 
to the reſidue as huſband and adminiſtrator to his late wife, in 
his own right, or will his child be intituled to the ſame? and if 
the latter, can the widow and executrix of C. N. by aſſigning to 
truſtees, or otherwiſe, prevent Mr. A. 's receiving it for the bene- 
fit of his daughter: and upon the whole circumſtances of this caſe, 
what method is moſt proper for Mr. M. to take to gain poſſeſſion 
of the mortgage deeds and premiſes, and alſo to ſecure his daugh- 
ter's, ung his intereſt, in the Ea India bonds and other perſonal 
eſtate { 


Opinion, If the widow has not waived her title to her huſband's 


perſonal eſtate, ſhe by the ancient cuſtom of London, is intituled 
to one moiety of her deceaſed huſband's perſonal eſtate, beſides 


an allowance of her widow's chamber, which-is uſually a goth 


part, ſo as it exceeds not 50 l. in the whole. But I am inclined to 
think, that by proving the will, and acting under it for ſo long a 
time as is mentioned in the caſe, the widow has waived her title 
under the cuſtom, and ſubmitred to abide by the will; and that 
ſhe cannot now ſet the ſame aſide as void and againſt the cuſtom, 
as otherwiſe ſhe might have done. And . as by the will 
ſhe has only the uſe of the whole perſonal eſtate during her lite 
deviſed to her; and as the ſame is deviſed by the teſtator to bis 
grand-daughter after her deceaſe; I am of opinion, that a court 
of equity upon a bill exhibited by the grand-daughter by her next 
friend, (Rating the cate to the effect it is here) will either com- 
pel the executrix to put in good ſecurity for the ſame in fa- 
vour of the grand-daughter, according to the deviſe, or will direct 


G 2 the 
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the truſt eſtate to be brought into court, to be depoſited into 
the bank, to be preſeryed for her uſe, *ill it ſhall become pay. 
able to her according to the will, eſpecially, as the widow is but 
in low circumſtances, and is likely to embezzle the eſtate, has 
actually loſt the C/ Tyia bonds, and has taken others in her 
© © own name. And alſo as ſhe by deed of truſt, has thought pro- 
per to diſpoſe of the eſtate, contrary to the diſpoſition thereof by 
ber hyſband's will, as the bonds are in the poſſeſſion of the 
company, I am of opinion they muſt be made parties to the bill, 
Neither Mr. V. the huſband, not his daughter, as Mr, 47.'s wife 
-- "died before her father, are intituled to any part of his perſonal 
© eſtate by the cuſtom of Landon, the cuſtom not extending tg 
F 


* £4 


© Tf Mrs, N. could not reſort to her cuſtomary claim, (which is a 
© moiety of her huſband's perſopal eſtaie, and her chamber, as ! 
"obſerved before) the reſidue of the eſtate would go to the grand- 
fin daughter as next of kin to Mr, N. the teſtator, and not to Mr, 
* M her father, either by the cuſtom of Lenden, or the ſtatute 
made for the diſtribution of inteſtates eſtates, Mrs. M. dying, as is 
before taken notice of, in the life time of her father. 


va, E hw. ep 


29th Dec. . L. eſq; by his will of that date, gives 501. to and for 

©1727. # the uſe and benefit of the poor of Great and Little 
Sheppey, to be raiſed out of his real and perſonal eſtate, and laid out in 
the purchaſe of lands by his executors, as ſoon as conveniently might 
be. The ſaid lands to be conveyed to his executrix, and her heirs, IN 
TRUST for that purpoſe only, and gives ſeveral other pecuniary le- 
gacies, and deviſes all his houles in Great Sheppey particularly named, 
and the lands thereto belonging, to his daughter L. H. for life; re- 
mainder to her ſon T. H. and his heirs. | 

Provided the ſaid T. H. ſhall, within ſix months after his mother's 
death, pay unto, C. and L. H. zool. between them, and in default of 
payment of the ſaid 300 J. he deviſes the ſaid premiſes to V. N. eſq; 
and E. R. and their heirs in truſt for the ſaid C. and I. 

" Gives unto V M, and R. H. and their executors, &c. the rectory 
and manor of Baxter, and a houſe in Coventry, with the appurtenan- 
ces, and all ſunis of money 2 to him at his death upon mort- 
gage, bond, note, 01 otherwiſe: Upon truſt that they apply the rents 
and profits of the ſaid retory, and of the ſaid mortgage, and place at 
intereſt all the ſaid monies, to and for the ſole uſe and behoof of the 
children of his daughter L. H. living at her death, their executors, 
and aſſigns, | | | : 

"Provided always and upon condition, and upon this further truſt, 
That in caſe his daughter J. F. ſhould ſurvive her then huſband, but not 

"a : : otherwiſe, 


m” 


# * 
w+ +44 


Caſes in Lam and Equity; 45 


\therwiſe, that then the ſaid W. V. and R. H. their heirs and exe- 
tors, ſhould raiſe and pay out of the laſt mentioned premiſes, unto 
is daughter J. F. during her life only, the yearly ſum of 201. by half 
as early payments. But if ſhe or any perſon. in berright ſhauld can- 
er Novert either of the ſettlements by him made, on the marriage of his 
wo other daughters, then the payment of the yearly ſum of 201. to 
eaſe. . And the will contans theſe words viz,, that the ſaid . and 
hall ſell the ſaid rectory and hule (if neceſſaty) and apply the 
oney and all the ſaid principal ſums of money to and for the 


1fe ſes, and in like manner as they might apply the rents aud profits of 
nal he ſaid reQtory and houſe, and the intereſt of the ſums of money. 
tg Gave his ſon in-law J. F. and the ſaid J. his wife, 20 , to buy them 
nourning, to be paid fix months after his the ſaid teftator's death. 
And as to all and every his houſhold goods, furniturk, cattle and 
$ 2 ock, his will was that his daughter L. ſhould have the uſe thereof 
s I or her life, and after her death gave the ſame to her ſon T. H. 
d- And as to all the reſt and reſidue of his real and perſonal eſtate not be- 
Ir. Nee deviſed, he gave the ſame to his daughter L. her heirs and executors, 
Ute 7c, for ever; and then goes on in theſe words: But my will and ex- 
is Whcc's mind and meaning is ſo, I do hereby declare, and ordey that my 
lebts, legacies, and funeral expences ſhall in the fiſt place be paid, 
ſwered, and diſcharged by my executrix, at her diſcretion, out of my 
oney, ſtock, and perſonal eſtate, and then the reit and reſidue there- 
ff ſhall ſo be appropriated, and applied, as I have above directed. 
Makes his daughter L. H. executrix of his will. Zur 
Mrs. H. has paid all the legacies given by the teſtator's will. 
for The rectory and manor of Baxterley, and houſe-in Coventry, given 
'tle Mr. VV. and H. upon the truſt aforeſaid, have not been fold. The 
in ory and manor yield no profits, and it does not appear that the teſ- 
ht {ptr was ſeized ur poſſeſſed of any houſe in Coventry, 
N Mrs. H. has got in and received all the money owing to the teſta- 
le- rat his death, and paid Mrs. F. her faid annuity of 204. ever 
d, nce the death of her huſband, and all the (aid monies owing the 
re- ſtator at his death have been applied in making ſuch payments. 
| Mr. H. is dead, and Mr. V. has not aCted in the truſt, and the 
1's Wd rectory remains unſold. The incumbent thereon is 50 years of 
of e of thereabouts, and it is apprehended the ſame would now fell for 
q: 0. and no more. | * 
Mrs. H. having applied the ſum of 315 L. part of the monies owin 
Ty d the teſtator at his death, in and towards the payment of his debts 
n- d legacies, hath nothing in her hands deviſcd to . and H. where- 
t- 1h to anſwer the growing payments of the anuuity. * 
1ts The monies owing to the teſtator at his death amounted to 4611. 
at d no more, and the houſhold goods, ſtock: and cattle ſpecifically 
he queathed to Mrs. H. for life, and then to her ſon, were of the value 
rs, zoo l. and no more, and the debts of the teſtator, and the other 
gacies amounted to the ſum of 315 l. 
ſt, 
10t Query, Whether any other part of the eſtate of teſtator, ſave what 


was deviſed to V. and H. are ſu ject or liable to tue payments of 
the 
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the ſaid annuity to Mrs. F. the fund appropriated for that pur. 


poſe being inſufficient. 
Opinion. I am of opinion, that no other part of the eſtate is liabl . 
to the annuity. on. 


Query, Whether Mrs. H. the executrix, is at liberty or not to py 
the debts and legacies out of the money ariſing by the ſale of the 
rectory, &c. and the money owing to the teſtator at his death, 
= © Ye . and H. upon the truſt aforeſaid, or out of the (tok{Wan 
given to her for her life, and afterwards to her fon, the ſaid mone 
and ſtock being all his perſonal eſtate; or out of what fund | 
the to pay the debts and legacies z and whether as the 50 l. give 
to the poor of Great and Little Sbeppey, is to be raiſed out of or 

— real and perſona] eſtate of the teſtator, the executrix may p 
that ſum out of the money and ſtock, ſpecifically bequeathed a 

| aforeſaid, or whether there being a default, muſt not ſhe raik 

the ſame out of the real eſtate ? P's 


Opinion. The legacy of 50 J. to the poor of Great and Little Sheppy D 
is charged upon the whole real and perſonal eſtate; the only fund 
left proper by the will to pay the debts, and the other legacies, aut 
funeral expences, is the reſt and reſidue of the real and perſond 
eſtate mentioned in the will, to be undiſpoſed of, and given to the 
daughter L. H. and the money, ftock, and perſonal eſtate, which! 
think wil} all be liable to all the debts, funeral expences, and legs 
cies; and if that fund be deficient, the legacies, except the ſaid 50 Nen 
for which the ſaid whole eſtate is made chargeable, muſt loſe for van 
of a fund to pay them; all the gifts of other parts of the eſtate, a 
given in the nature of ſpecific gifts or legacies, and conſequently 
they are not to be broken into in favour of legacies, nor particular) 
charged thereupon 3 fo that the money ariſing by the ſale of th 
rectory, will not be liable ro debts, legacirs, or funeral expence: 
it not appearing to be a chattel intereſt, if it be, it may be dey 
ed as part of the perſonal eſtate; indeed if it be a chattel intereſ 
it will be liable as being part of the perſonal eſtate, which is inW 
definitely ſubjected to debts, legacies, and funerals. The es 
being generally ſtated, and the queſtion being generally pul 
without diſtinguiſhing the nature of the eſtates, or of the debts 
I have been as particular as I could, and I hope it will be unde 
ſtood, But this I muſt add, that creditors ſt and upon a different 
footing, for if the fund be deficient they will have a preferenct 
and they will not be excluded of laying hold of any part of tht 
eſtate which they can affect, as creditors by ſpecialty or other 
wiſe. If the funds expreſsly appropriated to debts, legacies, &. 
be deficient, the ſaid 50/. charitable legacy muſt be raiſed ol 
of the other eſtate, Vu 


July 27, 1745. N. Fazakerley 
| CAS 
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B. late of Reading, draper and ſaleſman, being poſſeſſed of a 
J. large ftock of ſhop goods, houſhold goods, plate, and other per- 
onal fleets to the value of 800 J. and upwards ; and alſo poſſeſſed of 
houſe in Reading aforeſaid, held by leaſe from A. B. eſq; for lives, 


t pur. 


liabk 


to pay 
of thy 


death, 
ſtock 


money 


t the death of each life, and being ſo poſſeſſed, the ſaid T. B. 
bout 1720 went a voyage to the EAI Indies, but, before his departure, 
ame to a verbal agreement with his brother A. B. that the ſaid 4. B. 
hould take poſſeſſion of his ſaid houſe and effects in his abſence ; and 


und be ſaid T. B. accordingly left the ſame in his cuſtody, for the ſup- 
give ort and maintenance of E. his wife, and T. his only child, then a mi- 
of ter; and alſo, in caſe he ſhould die in the voyage, then in truſt for 
ay paſſſhis ſaid wife and child, 

thed u That ſaid T. B. died in the ſaid voyage, and the ſaid A. B. took 


e rait his effects, but took no care for the ſupport or maintenance of T. 
P;. ſaid wife or child, 


About three years afterwards the ſaid A. took the ſaid T. B. the 


beppahounger, to keep, and provided for him till the ſaid J. s death, which 
ly fundWappened about 16 or 17 years fince ; but took not the leaſt care for 
es, ane maintenance of the ſaid E. widow of the ſaid T. B. the elder. 
erſoni The ſaid 4. B. before his death made his will, and appointed the 
| to td 7. B. the younger ſole executor thereof, 

which The ſaid E. never took any meaſures to oblige the ſaid 4. to come to 
id leg. Na account with her, and pay her her diſtributive ſhare of her late huſ- 
id 50l{Wand's effects, fearing it ſhould be prejudicial to her ſaid ſon, if ſhe 


or want 


hereby incurred the diſpleaſure of the ſaid A. his uncle; and alſo avoid- 


ate, a it during her ſon's minority, hoping that when he came of age, and 
queniiſio be in poſſeſſion of his eſtate, he would have had the duty and grati- 
iculati ide to make her amends, for all the hardſhips ſhe ſuffered from his 
e of M ocle on his account, but he refuſes ſo to do. | 
epenceſ The ſaid E. about 18 years ago, intermarried with one F. P. 

be deri The ſaid T. B. the younger, ſome time fince attained his age of 


intereſt 
ch is in- 


1 years, and has taken poſſeſſion of all his late father's eſtate and 
ffects; and has in his cuſtody all the accounts of what his uncle did 


The e his ſaid truſt : whereby it appears that a very confiderable ſum was 
ally pu the hands of the ſaid A. in his life time, and now in the hands of 
1e debe ſaid T. B. the younger, as the ſurplus of the perſonal eſtate of the 
e under id T. B. the father, excluſive of the ſaid houſe. 


differen The ſaid houſe at the death of the ſaid T. B. the elder, was let 
eferenceM 16 J. per annum, but on account of ſeveral reparations done thereto, 
rt of thay the ſaid A. juſt before his death, with monies he had in his hands 


or other the ſaid T. B. the elder; the rent was advanced 26/. per annum, 

cies, Hd has fo continued ever ſince. 

aiſed oi We cannot ſay, whether the ſaid A. B. or the ſaid T. B. the 
dunger, ever adminiſtered to the ſaid T. B. the elder. 

akerley, 


A8 


ader the yearly rent of 23s. 4d. renewable on payment of 7 L 10. 


Odinion. E. P. and her preſent huſband in right of her as widg 
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Query. Whether the ſaid F. P. and E. his wife, as the ſaid Z. wy 
the widow of the ſaid 7. B. the elder, are not intitled to a thir 
part of the ſurplus of the perſonal eſtate of the (aid T. B. t 
* elder, by virtue of the ſtatute for the diſtribution of inteſtates eſtats 
and of the intereſt thereof from the death of the ſaid 7. B. 9 
elder, to this time? And whether they are not intitled to a th 
part of the ſaid houſe, and the old and improved rent there 
from the faid T. B. the elder's death till now? And if fo, whe 
meaſures will it be moſt adviſeable for the ſaid P. and his wife He 
take for the recovery thereof, whether by bill in Chancery, ¶M ia 
how otherwiſe ? W p 


of the inteſtate, is intitled to a third of the ſurplus of the in 
teſtate's perſonal eſtate. But the great length of time which 
has elapſed ſince the death of her huſband, without her makigf 
2 Claim, will be a great impediment to her recovering it, and th 
rather, as it will lay her under the difficulty of diſtinguiſhing 
. the, perſonal eſtate of her inteſtate huſband, from any otbe 
EN that A. B, might die poſſeſſed of, or that may now b 

in the hands of T. B. her ſon. But ſhould ſhe be able to aſce. 


tain what was the perſonal eſtate of her huſband, yet as it ha 
all along reſted as amatter of account, and her right has ner 
vet deen liquidated, ſo as to create a certain debt, I conceinfiſſh 


| the will, hardly be Intitled to intereſt, unleſs it be for ſo mut 
zs ſhe is able to proyeto bave been placed out on ſecurities, 9 
in the funds, fo as to have been all along producing interel. 
The mft deten Perles for her to purſue for recovering he 
right, ſcems to be by abill in equity. 


With reſpeR to the houſe, which is ſtated to have been a leaſe 
for lives, according to the caſe of Oldham and Pickering, 2 Salt 
464. (a hard determination, but yet never, that I know of, ex. 
preſsly contradicted) it will only be conſidered as aſſets for the 
| benefit of creditors, and not be diſtributable for the benefit of tie 
next of kin; But if it be not ſo granted to the inteſtate and his 
heirs, ſo as to make the ſon a ſpecial occupant, in caſe no admi- 
niſtration has been granted to any body, it will be adviſeable fur 
the widow to apply for it, as a means of intituling her to the be- 
nefit of the leaſe, | 


March 16, 1744. | T. Clarke, 
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B. in Oftober laſt, diſtrained the goods of C. D. for rent due to 
* the ſaid A. B. at Michaelmas laſt, and took an inventory, and 
we the uſual notice, and had them appraiſed in proper time by two 
worn appraiſers; but at the requeſt of the ſaid C. D. by order under 
is hand, gave him time to pay the money, which time is ſince ex- 
ired,. and the ſaid C. D. ſhould have taken and had them appraiſed 
imſelf, but has not done it; therefore may not the ſaid A. B. ſell the 
pods, and if any overplus, muſt he leave the ſame in the conſtable's 
2nds, or will leaving them on the premiſes be ſufficient ? The ſaid 
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cery, ( 


wide. D. after the ſaid A. B. had diſtrained, made a bill of ſale of all | 
the in. Wis goods to his brother E. D. towards ſatisfaction of money, and is 
hic ice in priſon, and the ſaid E. D. has continued, and ſtill is in the 
makinWouſe ; therefore is that bill of ſale good; and if ſo, is the ſaid E. D. 
and tlblig*'d to pay the ſaid A. B. or has not the ſaid A. B. the liberty of 


lilpoſing of the goods for payment of his rent; and in cafe a commiſ- 
jon, of bankruptcy ſhould be iſſued out againſt the ſaid C. D. will not 
hat ſet the bill of ſale aſide ? | 
Now there is another quarter's rent due to the ſaid 4, B. at Chrift- 
as laſt, can he make a ſecond diſtreſs, and how can he get the poſ- 
eſſion of his houſe ? 

Therefore, upon the whole circumſtances, what method is moſt 
yroper and adviſable for the ſaid A. B. to take to be ſafe and ſecure, | 
and to get the poſleflion of his houſe ? | 
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Opinion. A. B. may ſafely ſell the goods by virtue of the diſtreſs, 
provided the appraiſers were duly ſworn by a conſtable of the 
pariſh before they appraiſed them, and a regular poſſeſſion has 
ever ſince been had of them by A. B. but A. B. can only retain 


| leak to himſelf on ſale the money he diſtrained for, and the cofts of 


34 nw 


Gall diſtreſs, appraiſement, and ſale, and not the quarter's rent due 

f, ex. at Chri/lmas. 

or the 

of te The bill of ſale is of no avail as to A. B. nor is he bound to take | 

nd hi any notice of it; but if after ſale of the goods, and the payment 1 

adm - of the rent due at Micbaelmas, and the appraiſement, diſtreſs, 

le for and ſale charges, any thing remains, the ſame muſt be paid into } 

ge be- the hands of the conſtable. : © 
A. B.'s only way to get poſſeſſion of the houſe is by ejectment. | 

At. 1 E. Filmer, i 

E 


7 F. being poſſeſſed of, intereſted in, or entitled to, certain freehold 
and copyhold eſtates, at Afford, in the county of Middleſex, 
ſubje& to the payment of an annuity of 15 /. a year to M. F. mother- 

7 1 H | in- 


SE 


in-law of the ſaid C. F. during her life, he the ſaid C. F. did by in 
denture, for the conſideration therein mentioned, convey and aff 
over the ſaid eſtates to V. C. ſubject to the payment of the ſaid anni. 
ty, and the ſaid J. C. reſerved out of the ſaid purchaſe-money 3000 
jn order to pay the ſame; in which ſaid indenture was a covenant fy 
the ſaid V. C. to the ſaid C. F. to pay the ſaid 300 J. within thre 
months after the death of M. F. at whoſe death the ſaid annuity cet. 
ed, to the ſaid C. F. his executors, adminiſtrators, or aſſigns. 

The ſaid C. F. by indorſement on the back of the ſaid deed, recit 

ing, that in conſideration that M. F. his wife, did join with Him i 
levying a fine, and in the conveyance of the freehold lands and here. 
ditaments, and alſo in ſurrendering the copyhold lands and eſtat 
abovementioned unto the abovenamed V. C. and for making ſony 
proviſion for his ſaid wiſe, and ſuch children as he ſhould have by her, 
in conſideration of 5s. to him the ſaid C. F. in hand paid by J. C. d 

_ Lincoln's Ins, and for other conſiderations him thereunto moving, dit 
bargain, ſell, aſſign, transfer, and ſet over, unto the ſaid J. C. all hi 
eſtate, right, title, and intereſt, both in law and equity, of, in, and to 

the ſaid 300 J. and every part and parcel thereof, to hold to the ſaid ) 

C. his executors, adminiſtrators, and affizns, upon truſt, that immedi. iſ © 
ately after the death of the ſaid M. F. mother-in-law to the ſaid C. I 
the ſaid J. C. his executors, adminiſtrators, or aſſigns, might receive 
of and from the ſaid VJ. C. his heirs, executors, or adminiſtrators, 
the ſaid 300 J. or ſo much thereof as ſhould remain in his hands, and 
place the ſame out from time to time on government or other ſecurity, 
and from time to time to alter or change the ſecurity or ſecurities for 
the ſame, with the conſent of the ſaid M. F. his wite, and to pay the 
intereſt of the ſaid 300 l. to the ſaid M. F. his wife for life, ſhould be 
a ſufficient diſcharge, and the ſame not io be liable to the debts of her 
then preſent or any future huſband ; and after her death upon truſt to 
pay the ſaid 300 J. unto and among the children of the ſaid C. F. and 

. his wife, as ſhould be living at her death, ſhare and ſhare alike, 
but if at the death of the ſaid M. F. there ſhall be no ſuch child or 
children then living, then to pay the ſaid 300 l. unto the ſaid C. 7, 
his executors or adminiſtrators. 

Since which the ſaid C. F. died inteſtate, leaving the ſaid M. F, 
his widow, and two children, who are both daughters, and not yet 
of age, and alſo the ſaid V. C. is ſince dead, but firſt made his will, 
and thereby deviſed the above eſtate to his ſon J. C. after the death 
of his wife, who is ſince dead, and by her will made R. L. and P. R. 
her executors. _ 5 

The ſaid J. C. ſold the above eſtate to R. R. ſubject to the 
payment of the ſaid annuity: of 15 J. a year to the ſaid MH. F. mo- 
ther- in- law cf the ſaid C. F. who is likewiſe dead, and the ſaid prin- 
cipal ſum of 300 /. not being as yet paid in, the ſaid R. L. has paid the 
intereſt thereof to the ſaid MH. F. the widow of the ſaid C. F. deceal- 
ed, to September laſt, but now is deſuous of paying the principal, up- 
on having a ſafe and proper diſcharge. Therefore, 
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. Who can give the ſaid R. L. a legal diſcharge, the faid J. C. 
the truſtee is dead inteſtate, R. C. the father has taken out letters” 
of adminiſtration to his ſon, whereby he inſiſts on having a power 
of receiving the faid 300 J. and to give a — for the ſame 
as adminiſtrator to his ſon, who was the truſtee in the indorſe- 
ment; but the widow of the ſaid C. F has not taken out admi- 
niſtration to him; and in the above indorſement there is no let- 

ter of attorney to receive and gwe a diſcharge ; can the ſaid &. 

I. be ſafe in paying the ſaid 300 J. to the ſaid R. C. adminiſtra- 

tor to the truſtee, without the widow of C. F. adminiſtring, and 

joining with him in giving the ſaid R. L. a diſcharge, and will 

that be a good and proper diſcharge, or in what manner will the 

ſaid R. L. be ſafe in paying it, fo that he may not be called to an 

account hereafter, the children being entitled to the faid 300 J. 

after their mather's death, if living; and in caſe the money 

ſhould be miſapplied, whether the ſaid R. L. may not be called 

to an account ? | 


Opinion. It does not ſeem to be adviſable for R. L. to pay in the 
3001. to the adminiſtrators of J. C. for as the infant children 
have a contingent intereſt in that money, as well as the mother, 
I am of opinion, that her taking cut adminiſtation to the huf- 
band, and joining with R. C. in giving a diſcharge to R. L. on 
his paying the money, will not ſufficiently indemnify him, as he 
has notice of the truſts to which that money is ſubject; and as 
infants are concerned in the caſe, the ſafeſt method for &. TL. to 
take, ſeems to be, not to pay the money without the privity and 
direction of the court of Chancery. 

Midd!e Temple, 10th January, 1740. Tho. Clarke. 
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P. a poor pariſhioner of the pariſh of Low Layton, on the ſecond 
* of February 1734, having the misfortune to brezk his leg in two 


aces, Mr. R. C. a turgeon was ſent for by him and his wife to ſet it, 
aich he accordingly did, and attended him daily, to the 15th of 


une 1735. 
alled, and the patient was ordered 8 s. per week, which was paid by 


About a fortnight after the accident a veitry was 


P. then churchwarden, or his beadle, to Eajler, and from 


after Mr. H. ſucceſſor to Mr. P. paid th+ patient to his death the ſaid 
i, per week for his ſubſiſtance. Mr. H. alſo ſent Mr. D. another 
rgeon, twice during the patient's confinement, to fee whether Mr, 
took proper care of him. 
It being at laſt agreed between the two ſurgeons that it was ad- 
ſeable to cut off his leg, D. acqu:inted Mr. H. with it, and after- 
ards gave Mr. C. advice that he had told him, and that they might 


-y 


clay it till Manday. 
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And thereupon Mr. H. the churchwarden, removed the patient t 
an hoſpital, without his or his wife's conſent, where he died the nigh 
he arrived. 

After the patient's death, Mr. C. was ſent for to a veſtry, and un 
aſked by ſome of the gentlemen, what he demanded for his trouble! 
to Which he anſwered, 23. 64. per time for every attendance, which 
would have amounted to about 13/. and V. their beadle, declare 
they had reſolved to give Mr. C. five or fix guineas for his trouble, 
but now they refuſe to give him any thing. 


Query. Therefore as the churchwardens did not ſend for Mr. C. x 
firſt, nor afterwards: ditect him to proceed in the cure, fave ta. 
citly as above, will the ſending for Mr. C. after the patient) 
death to the veſtry, in order to make him a preſent, make then 
liable to pay him a reaſonable ſum for his trouble ? 


Or are the churchwardens as ſuch, and in all events liable to pay 
it, though the patient did not wear a badge as a poor pariſhioner, 
or receive alms of the pariſh, before his misfortune, ſave once a 


a like occaſion ? 


Opinion. Mr. C. has very flight evidence in this caſe, and ſhould 
have had the overſeers of the poor, or ſome of them, to have en- 
gaged to be his paymaſter. However, as the patient was not of 
ability to make ſatisfaction, and received relief from the pariſh, 
a little proof will be ſufficient to ſatisfy a jury, that what Mr. C. 
did was upon the credit of the pariſh.” 


Query. If an action will lie, will a common clauſum fregit. do, and 
muſt P. who was one of the churchwardens at the time C. wa 
firſt ſent for, and was out at Zafter, be ſued as well as the 
now churchwardens, and muſt it be a joint action? 


Opinian. As Mr. H. was the only perſon who appeared to have 
concerned himſelf, I think it moſt adviſable, that the aQion 
ſhould be brought againſt him alone, upon a common clauſun 
Fregit. | 

Win. Chappell. 


„ 


A* indictment was brought againſt the defendant for conſpiring 
and combining to marry a poor perſon of the pariſh of Dunning: 
tan, to a poor perſon of the pariſh of Heſcote, which ſaid indictment, 
upon traverſe, was found falſe, and the proſecutor did not appea!, 
but threatens to bring a new indictment, . 


Vun 


nt to 
night 


d wa 
uble! 
vhich 
- Jared 
udle, 


C. at 
e ta. 
tent's 
them 


o pay 


oner, 
CC on 


10uld 
e en- 
10t of 
ariſh, 


It. C. 


, and 
. Wa 
3 the 


hay 
ion 


auſun 


ell, 


piring 
ming- 
ment, 


) pear, 


Auen 


n ö 
4 


Eaſes in Taw and Cquity; 53 


Query. If a good action does not lie for damages, eſpecially if the 
iaditment be found malicious ? | 


” 


Opinion, I conceive a good action lies for damages; but as the pro- 
ſecutor threatens another indictment, I think it proper to waive 
ſuch action till after the next aſſizes. 


June 11th, 1726. T. Gordon, 
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2d January, B. by his will of this date, gave and deviſed his 

=_ A — or lordſhip of B. in the county of 8. and all 
and every his meſſuages, tenements, farms, lands, and hereditaments, 
in B. aforeſaid, to C. B. deceaſed, his youngeſt ſon, for his liſe, 
without impeachment of walte, and to his firſt and other ſons in tail- 
male, with remainder to his eldeſt ſon J. B. for his life, without im- 
peachment of waſte, and to his firſt and other ſons in tail-male, with 
remainder to all and every his four daughters, their heirs and affigns 
for ever, as tenants in common, and the ſaid teſtator thereby impow- 
ered the ſaid C. B. and J. B. ſeverally and reſpectively, when, and 
as they ſhould be in the actual poſſeſſion of the ſaid manor and pre- 
miſes, by virtue of the limitations in his ſaid will, but not before, 
or otherwiſe, to demiſe all ſuch parts and parcels of the ſaid manor and 
premiſes, as then were, or lately had been demiſed, for the life or lives 
of one, two, or three perſons, or for any term or number of years 
determinable on the death of one, two, or three perſons, ſo as every 
ſuch demiſe be made by indenture in writing legally atteſted, or by copy 
of court-roll, according to the cuſtom of the ſaid manor, and there be 
reſerved reſpectively thereupon, the uſual rents, herriots, and ſervices, 
or more, but not leſs. C. B. is dead without iſſue-male, and J. B. 
is in poſſeſſion of the manor. ä 

Te teſtator always granted reverſionary leaſes and copies, as did his 
predeceſſors, and fo did C. B. after poſſeſſion, and F. B. has likewiſe 
granted reverſionary leaſes, and copies a! er poſſeſſion. 

As the number of lives upon the leaſes, and copies in poſſeſſion 
and reverſion, never exceeded three, and there is no confinement in 
the power to the exerciſe of it to leaſes or copies in poſſeſſion. 


Query, Whether J. B. has not a right under this power to grant 
reverſionary leaſes and copies, or either, particularly after leaſes 
or copies of the teſtator's, ſo as the number of lives upon thoſe in 
poſſeſſion and reverſion, do not exceed three in the whole, and 
leaſes be not granted of copyholds, nor copies of leaſeholds? 


| Opinion, I am of opinion, that 7. B. may, by virtue of the power, 
upon the gropping of any one life, in a leaſe or copy, add a new 

life to fill up the numbers in favour of the tenant in poſſeſſion; or 

2 . 
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if. he declines to fill up his leaſe or copy, and to pay the proper 
fine, then J. B. may make a reverſionary grant to another for 
the term of one life, or of two lives (if ſo many ſhall chance to 

have dropped out of the ſubſiſting grant) provided the whole 
number on the preſent and revetſionary grants does not exceed 
three. a ; 

December 31, 1766. | C. Yorke. 


. 


i a merchant, exports ſundry goods, whereon he is entitled to 3 
* drawback of the duties paid on the importation of the ſaid goods. 
B. aclerk in the cuſtom-houſe, is employed by A. to procure and 
paſs through the ſeveral offices the inſtrument (called a debenture) by 
Which che amount of the drawback is to be obtained. | 
The acts, on the part of the merchant, reſpecting this inſtrument, 
are, his oath as to the real exportation of the goods, and his indorſe- 
ment by way of acquittance, or receipt. 

B. advanced money to A. having at the time ſeveral of theſe deben- 
tures in his hands unperfected, though not expreſsly on the ſecurity of 
the debentures, and for the ſum due took A.'s caſh draught upon 
his banker, dated 14th January, 1767, inſtead of the 4th. February, 
1767, the day on which the tranſaction happened. 

B. inthe courſe of buſineſs, paid this draught away on the day he 
received it, without indorſement to C. who unluckily omitted to ten- 
der it to the banker for four or five days, and until A. had drawn all 
his caſh from thence, fo that, on refuſal of payment, he brought it 
back to B. and in the intermediate time A. became a bankrupt. 


Query. Can B. compel the aſſignees under the commiſſion to indorſe 
the ſaid debentures when otherwiſe perfeCted, ſo that B. may 
receive the money in diſcharge of the debt due to him, the bank- 
rupt being willing to make oath to the exportation, or can the 
aſſignees — | to Feliver up the debentures to them, and 
muſt B. come in under the commiſſion for his demand? 


cuſtom-houſe to advance money to merchants upon the ſecu- 
rity of debentures, whilſt they are paſſing through the offices, and 
before they are perfected, I think the debenture will be a ſecu- 
rity to B. for the money advanced; the omiſſion of four or five 
days in- not carrying the draught to the banker, is of no import- 
ance, as it makes no alteration in the bankrupt's eftate ; if there 
is any ſurplus from the debenture after B. is paid, I preſume the 
aſſignees, if neceſſary, will aſſiſt in receiving the money; if the 
drawback cannot be received without the aſſignees, and they refuſe 
their aſſiſtance, B. muſt apply by petition to the Chancellor in 
the matter of A, the bankrupt, with an affidavit of the 1 
ent 


Opinion. If it is uſual, as I am informed it is, for the clerks of the 
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lent upon the debenture, according to the cuſtom and uſage of the 
© clerks who paſs them through the offices; and I imagine that the 
Lord Chancellor will direct the aſſignees to join in doing what is 
2 for receiving the drawback, by indorſing it, or other- 
; wiſe, If B. can receive the money without the affignees, it 
would be better to do ſo, paying them the ſurplus ; and I do not 
think that the aſſignees can compel -B. to deliver up the deben- 
ture, and leave him to come in under the commiſſion for his de- 
mand. N 


February 13, 1767. C. Sar. 


"IF WU 


* 


de able quarterly by equal portions, at Lach- day, Midſummer, 
« Michaelmas, and Chriſimas; the firſt payment to begin and be 
© made on ſuch of the ſaid quarter days as ſhould firſt happen 
« after the deceaſe of the ſaid A. B. in bar of dower, with power 
e of diſtreſs on non-payment for forty days.” 

And then a term was raiſed for ſecuring ſuch annuity. 

A. B. died 17th” November, 1752, and one quarter's annuity was 
paid to, or retained by C. D, as due at Chri/tmas 1752, O. S. and the 
annuity was cleared to Chri/lmas 1766, O. 8. 

C. D. died 20th Jane, 1766, having made a will, and appointed 
executors. ' 


Query. To what time are the executors of C. D. entitled at law, or 
in equity, to the quarterly payment of the ſaid annuity, and is 
this caſe within the ſtatute of 11th Ges. 2. cap. 19. ſed. 15? 


Opinion, The executors are entitled to the payment which became 
due at _— 1766, but not to any apportionment of the ſucceeding 
quarter, This caſe does not come within the 11th Geo. 2. | 
April 2, 1767. Wm. De Grey. 


© A&A $ Kh 
HE father of the parties died inteſtate about ſix years ago, 
leaving a widow, three ſons, and a daughter, and was at the 


time of his death indebted to one Mr. L. a conſiderable ſum for rent, 
0 the amount of near all the inteſtate's effects, 


The 
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The widow adminiſtred to her late huſband's effects, and accord, 

ingly poſſeſſed the ſame, and continued in poſſeſſion of Mr. L. 's eſtate 

without ſettling and paying the debts due from the inteſtate to Mr. [, 

{he being a friend to the widow, and not calling it in) and uſing the 

of the inteſtate, ſuch as live ſtock and utenſils in huſbandry, tu 

the time of her death, without taking any inventory thereof, or mak. 
any or very little change in the live ſtock, - 

About half a year ago the widow died, having firſt made her wil, 
and thereof appointed the defendant, one of her ſons, executor, who, 
by virtue thereof, poſſeſſed himſelf of the aforeſaid ſtock and utenſils, 2nd 
is in poſſeſſion of the farm, (with the conſent of Mr, L.) but one of 
the other ſons has obtained letters of adminiſtration to his father, 
un-adminiſtred by his mother, and thereupon commenced this action 
in trover. 


« | Query. Can it, after this length of time, be conſidered, that the 
live ſtock now remains un-adminiſtered ; for, are not repreſents- 
tives chargeable, within a reaſonable time after the death of in- 
teſtates, with the value of the effects come to their hands, whe- 

ther ſold or kept for their own uſe, and the property by ſuch 
means changed ; but if you think this ation can be ſupported, 
may Mr. L. now ſeize by a diſtreſs 9 in queſtion, for the 
arrears of rent due to him at the inteſtate's death, ſuch cattle be- 
ing on his farm, and to whom muſt notice be given ? 


Opinion. I am of opinion, unleſs a repreſentative pays, in a courſe 
of adminiſtration, the value of the effects, that ſuch effects re- 
main as the goods of the inteſtate or teſfator, and the ſame te- 
maining in ſpecie at the death of ſuch repreſentative, the ſucceed- 
ing repreſentative will have a right to them at law; and there- 
fore I conceive that the preſent ation is maintainable. Mr, L, 
may undoubtedly ſeize any goods upon the farm for the rent due 
under a ſubſiſting leaſe, but not upon an expired one, unleſ; 
under the ſtatute of Queen Ann, within ſix months, and during 
the tenant's poſſeſſion, and landlord's title; but I do not ſee that 
a diſtreſs now to be taken can in any reſpect avail the defendant; 
if the defencant chuſes nevertheleſs to try the cauſe, he mult 
plead the general iſſue. 
Middle Temple, 25 February, 1767, Je. Wallace, 
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eſtate C'A'SE. 

Ir. . 1 a7 ale 

L the BY 1ſt Mey, Cuy bis will directs, firſt, that all his debts and fu- 
75 1736. * neral expences be diſcharged, then he gives to his bro- 
mak. [hers A. R. and C. R. 40l. a piece, to be paid them in one month after 


his deceaſe; he gives unto his ſiſter Z. M. 400 l. to be paid her after 
the deceaſe of his wife E. R. and in caſe his ſiſter dies before his wife, 
be chen the ſaid 4004 was to be equally divided among his ſaid ſiſter's 
v 204 children, then living; he gives unto his coufin J. C. a mioor, 10/.to 
as 0 put him out apprentice, and gol. more at the death of his wife; and in 
e ee the dies before he is out of bis apprenticeſhip, the money to be 
ion put out for his uſe; he gives to his ſiſter A. R. rol. to be paid imme- 
diately after his death, and gol. more at the death of his wife; unto his 
the (ervant T. M he gives his liberty, and 201. in money, with all his wears 
* ing apparel, to be paid in one year after his deceaſe; he gives, de- 
„in. wies, and bequeaths to his wife E. K. all the remainder of his eſtate 
** real or aa wg es plate, jewels, bills, bonds, houſehold goods, 
ſuch or any other effects deJonging to him, to diſpoſe of the ſame as ſhe 
ted. mould think proper; and appointed her and his brother-in-law Dr. 
ir the BY . V. and T. P. executors. | 
** 1ſt November, 1737, The ſaid C. R. by a codicil reciting, that 
; ſince making his will, he had placed out J. C. apprentice, he there- 
fore revokes the legacy of 107. and alſo 10 1. part of the god. given 
him dy the ſaid will, and alſo reciting, that ſince the faid will he had 


will, 


* purchaſed a real eſtate, part freehold, and part copyhold, he thereby 
© re. (eviſes the ſame to his wife and her heirs, and in all things elſe be con- 


* firms his will: the codicil was executed, in the preſence of three wit- 
Leſſes, and the copyhold ſurrendred to the uſe of his will. 

hi The teſtator before his death contracted with workmen to repair his 
el eſtate. | 


wy The teſtator's perſonal eſtate, ſave the ſum of 400 l. and ſave what 
ring de laid out in the purchaſe mentioned in the codieil, conſiſts in 
tha WY ſhares of ſhips, and debts due from perſons beyond the ſeas, and the 
ant; above ſum of 400 J. will little more than pay the ſaid workmens bills, 
mul and his other debts, and the legacies directed to be paid in his widow's 


life-time, and his funeral expences ; now as to the legacies that are to 
be paid af er her death, the legatees inſiſt, that the widow and execu- 
trix ought either ts lodge a ſufficient ſum to anſwer their legacies in 
ſome public fund, or give ſecurity that the ſame ſhall be paid accord- 
ing to the will. Tbereſore, | 


c. 


Query. Will a court of equity oblige the widow ſo to do, eſpecial- 
ly as his debts abroad are very precarious, and may never be got 
in; and in caſe of a deficiency, will the real eftate be liable to 
make up ſuch deficiency ? ach 


Opinion. 1 conceive, that a court of equity will not in this caſe 
compel the executrix to give ſecurity for the payment of the ſaid 
$ £ legacies, 
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legacies, or to lodge a ſufficient ſum in the public funds, for thy 
purpoſe, unleſs it can be proved, that ſhe has miſbehaved her. 


ſelf, or is in danger of becoming inſolveat. 
25th April, 1738. T. Barnardifton, 


e A8 E. 


% 7. Eſq; decaſed, made a will, or teſtamentary writing, in the 
following words, viz. vis . | 
IJ. F. of Dallington, do hereby declare, that I have myſelf deſtroyed 

all wills by me formerly made, and that this is my laſt and only will 
by which I leave my dear and loving wife, all my. perſonal eſtate 
whatſoever, which I ſhall die poſſeſſed of, and all my arrears of rent, 
and appoint her ſole guardian of the child of which ſhe is now preg- 
" nant, Given under my hand, this. 20th day of November, 1749. d 


Note, The whole of the foregoing teſtamentary bequeſt is wrote 
with his own hand. 1 


The ſaid Mr. J. intending to go abroad ſor the recovery of bi 
health, and being minded to ſettle his affairs, did, upon the 10th of 
November init. partly by word of mouth, and partly in writing, give 
directions to his attorney to draw his will, . 

By the ſettlement made on his marriage with Lady A. F. his eftate 
at Dallington is ſettled (amon — to the uſe of the firſt (on 
of the body of the ſaid Lady A. in tail-mail, remainder to the ſecond, 
third, fourth, and all other ſons in tail mail, remainder to himſelf, 
his heirs and aſſigns for ever, with power to, raiſe money for 
younger childrens portions, whether ſons or daughters. 

The ſaid Mr. J. having no fon living, and only one daughter, and 
being minded to ſettle his eſtate at Dallington on ſuch daughter, on © 

failure of iſſue- mail, and to make other diſpoſitions of his eſtate, 
wrote inſtructions in the following words and figures, viz. 


1 


In truſt to F. Lord G. and G. D. Earl of H. for the benefit of my 
daughter A. and if any other daughter be living at my death, to 
pay her 10, 00 “l when ſhe ſhall arrive at eighteen, or marriage 
with the conſent of her mother and guardian; but the 40001. ſettled 
on younger children to be part of the 10,000 /. and to go all to 
ſuch ſecond daughter, and the land to be ſettled on that condition; WW : 
500 J. a piece to the brother and ſiſter, the furniture of Da- 1: 
lington houſe and out-houſes, to go as herr-looms to whoever ha 
the right to the manſion-houſe; the reſt of my perſonal eſtate to 
go to my wife; but if I leave a ſon, then the reſt of my perſonal 
eſtate to go to my daughter or daughters, over and above whit 
is ſettled after payment of debts and funerals; and if any child 
of iny body ſhould not attain twenty- one, then their ſhare d 
my perſonal eſtate to go to their other ſiſters, except the _ If 
| f 


- 


that 


If the laſt writing ſhould be pronounced for, 
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if more than one, otherwiſe to my wife; the land to go to my 
eldeſt daughter, and beirs-male of her body, taking the name 


of J. and ſo on failure to the heirs-male of the ſecond and third; 
and in failure of heirs- male of all the daughters, then to my bro- 
ther ——, and his heirs-male ; and in failure thereof to my bro- 
ther —£—-», and his heirs-male; and in failure to my brother 
., and his heirs for ever; the uſe of the houſe, and 
gardens, and appurtenances, to my wife as long as ſhe remains 
ſole ; and the uſe of the. fiſh ponds, and guardianſhip of my ſon or 
daughter to be in my wife; but ſybject to the directions of the 
truſtees, who ſhall make ſuch allowance for maintenance as they 
ſhall think proper ; and appointed his wife and his brother B. ex- 
ecutors; but, they being executors, are not to cancel any debt 
due to me. | 4 


Mie The foregoing inſtructions are not dated or ſigned ; but it is 


certain they are all of the hand-writing of the ſaid F. F. and were 
wrote upon the reth of November inſt. in the preſence of his at- 
torney, as part of the inſtructions for his will, which was after- 
wards drawn; but Mr. J. did not live to execute it; and ne- 
ver ſaw the will as drawn by the attorney. | 


Query, Which of the foregoing writings will ( with regard to the 


perſonal eſtate) be pronounced as the Jaſt will and teſtament of 
the ſaid deceaſed; if the firſt ſhould be pronounced to be fo, will 
it not be proper and adviſable for Lady A. J. (as no executors are 
named therein) to take out adminiſtration with that will, or 


teſtamentary-ſcheddle annexed; and if the laſt ſhall be pronoun- 


ced as his laft will, will ic not be proper for her Ladyſhip, and the 


deceaſed's brother B. (if he thinks fit) to obtain a probate” of the 


ſame ? 


Opinion. The inſtructions given to the attorney on the 10th of 


November, being all of the hand-writing of the deceaſed, will, in 
my opinion, be pronounced as the laſt will, and as ſuch ope- 


rate with regard to the perſonal eſtate, provided that the deceaſ- 


ed did nor between the 10th November and the time of his death, 


expreſs any diſlike of ſuch diſpoſition, or declare he intended any 
Alteration 3 but from the 


general tenure of bis behaviour, 
appeared to be ſatisfied with what he had ordered, and would 


have executed it, had he not been prevented by death. 


I am of opinion Lady A. 7. and the brother B. are entitled to 


probate; but it will be neceſſary to have an affidavit of two per- 


ſons, that ſuch, paper is Mr. J. 's hand-writing. I think it will 


alſo be adviſeable for the attorney to make an affidavit as to all 
circumſtances that aroſe on the 1cth November relating to this 


paper, and whether he ſaw the deceaſed after that time, or re- 


ceived any further directions from him. 


112 Query. 


* 
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ry, How far will the direction given, that the ferniture of Del. 

lington houfe and out-houſes, ſhall go as hei-, to whoeyer 

has the right to the manfion-houſe, as it tends in ſome meaſur; 

to realize a part of his perſonal eſtate ; and likewiſe the other di. 

rection, that his Lady ſhould have the uſe of his houſe and gu: 
dens, and fiſh ponds, ſo long as fhe remains ſole, extend? 


Opinion. The furniture of the houſe and out-houſes of Dallingte, 
being part of the perſonal eſtate, the directions given, that they 
ſhall go as heir- luoms to whoever Has a fight to the bouſe, I an 
of opinion, are valid by this paper of the roth November. 


But the direction given, that his wife ſhould have the uſe of the 
houſe, &c. as long as ſhe remains ſole, is a conditional deviſe of 
part of the real eſtate from the heir at law, and cannot, I ay- 


| = 


Query. On the whole, your advice is defired, in what manner Lady 
A. J. ſhall act under the preſent circumftahces ? 


Opinion. The affidavits mentioned in the anſwer to the firſt query, 
are, I think, ſufficient to obtain a probate of the inſtructions of 
tmꝛe 10th November in common form. : £ 
But as the executors muſt at that time ſwear they believe that to 
be the laſt will, if they have any doubts as to that part, I woult 
then adviſe them to inſtitute, in an amicable manner, a cauſe i, 
the prerogative court, to bring both papers before the judge, and 
take his opinion which ſhall be deemed the baſt will. | 
Dias Commons, Nov. 21, 1752. Charles Pinſold... 0 


e Cc: C A S8 K. 

J. Eſq; deceafed, partly in writing, but in great hutry, gan 
directions to his attorney to draw his will ; but, being taßen il 
the ſame evening, never aſced to Tee the will, or ſhewed any deſire 
to ſee it, and was perfectly in his ſenſes during his Nneſs, till within 

two hours of his death; cu. 0 /:. 
Agrecable to the inſtructions, ' a will was afterwards drawn, which 
Mr. J. did not live to execute, or ever ſaw the draft as drawn by hu 

attorney. | 


Query. Which of the two writings, as tated in the foregoing calc, 
i d. Seemed file WIT? i e E691] bs. 


Opiniov. I am of opinion, that the firſt will, as to the perſon 0; 
eſtate, is not revoked by the inſtructions of the 10th of Noven-bt © 
ber laſt, which I confider as incomplete, and in the nature of! 
| | preparatiof 


8 


Dol. ion towards making 2 new will. It will be proper ſor 
dever Lady A. to take out adminiſtration, with the will annexed; 
aſure but ſhe muſt diſcloſe and produce botk writings, 


gu. If the laſt writing ſhall be pronounced for, 
Query. How far will the direction Cc. as to her remaining ſole, 


gta, extend ? 


t | 
I an WM Opinion. In the caſe put, the bequeſt of the furniture might be 
houſe z but the deviſe of the houſe, garden, and fiſh ponds, 


to the daughter, who. would be entitled as heir to the man 
f the WF would be void, the will not being properly atteſted. 


II- Ney. As there is no iſſue-male of the marriage, and the daughter 
| is heir of her father, and an infant of very tender years, what 
r on her behalf, with regard to the 
real eſtate | | 


Opinion. Tt is moſt adviſable to put the eſtate and infant under the 
care of the court of Chancery, and te have a receiver appointed. 


Query. Will not Lady A. J. have a right to the guardianſhip of 
her daughter during her infancy, and the care of her education 
and maintenance; and can the by will, in cafe of her death be- 
fore her daughter ſhall attain her age of twenty-one years, ap- 
point any perſoa ſhe ſhall think proper to be her guardian during 

her infancy ? p 80 


3 
non. She has no abſolute right to the guardianſhip, the will 
is given not — atteſted; Th —_— 
Chancery will certainly appoint her guardian; ſhe cannot leave 
it by her will, though her recommendation might have weight 
with the court. | | 


— — was one of the refiduary deviſees of Sit J. J. whoſe 
eſtates have been lately fold before a maſter, purſuant to a 
eres of the court of Chancery. The ſeveral purchaſers have been 
blolutely confirmed, and ſome of them have paid their purchaſe- 


which {honey into the Bank, and are to have the rents and profits from 


by hi laſt, but none of the conveyances have been executed. 
Hoy: Will Mr. J. F.'s ſhare of the money paid into the Bank, as 

g caſe well as what remains in the purchaſers hands, who are abſolutely 

confirmed purchafers, be deemed a part of his perſonal eſtate ? 


erfonil i Opinion, I am of opinion, that Mr. 7.'s ſhare of the purchaſe-mo- 
Noven- BF ney, will be deemed part of his perſogal eſtate. | 


a1atiof Query 


# 
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Query. On the whole, your advice is deſired, in what manny 
Lady A. J. ſhall act under her preſent circumſtances ? 


Opinion, Lady A. under both writings, is abſolutely entitled to the 
bulk of the perſonal eſtate. | She ſhould produce both; and! 
think the court will grant adminiſtration with the firſt annexed, 

The real eſtate is affected by neither writing, and deſcends ty 
the infant daughter. I think a bill ſhould be filed in Chanam 
on her behalf, for the uſua! directions to take care of he 
perſon-and eſtate during her minority. 


December 4, 1752. H. Murray, 
CAS. bh 
8 % 14 « ; * | de p 
on G. Eſq; by his laſt will and teſtament, duly executed and at. Way: 
* teſted, deviſes his eſtate in hæc verba. not] 


I give and deviſe all and ſigular my manors, advowſons, meſ. Maul 
ſuages, lands, tenements, and hereditaments whatſoever, in V. in Her) 
the county of E. or elſewhere, with their and every of their rights, Wvith 
members, and appurtenances, and all other my real eſtates, Wow 
whatſoever and whereſoever, unto my daughter MH. wife of J. 0. 
Eſq; and to her heirs and affigns for ever, in the firſt place to pay and 
apply the rents, iſſues; and profits of my ſaid real eſtate, towards 
payment, and in diſcharge of ſuch of my debts and legacies in thi 
my will or any codicil thereto, I ſhall hereafter make and execute a 
my perſonal eſtate, (wllich I direct ſhall be thereto firſt applied) hall 
not extend to, or be ſufficient to pay and diſcharge; and. from and 
after ſatisfying all my ſaid debts, legacies, and funerals, then to and for 
the ſole uſe, benefit, and behoof of my ſaid daughter, her heirs and 
aſſigns for ever; ſubject nevertheleſs to, and chargeable with ſuch 
contingent payments and conditions as are herein after alſo mention- 
ed; and I will and declare, that my ſaid eſtate and effects ſha]! not 
be ſubject to, or liable to the debts, controul, or engagements of the 
preſent or any other huſband my ſaid daughter ſhall happen to marry, 
and that her ſeparate receipt or releaſe from time to time, . whether 
ſole or married, .ſhall be a ſufficient diſcharge to the tenants and oc- 
eupiers of my ſaid real eſtates, as well as to all other perſons I hai 
any demand on or account with whatſoever :. provided if my (aid 
daughter ſhall have an eldeſt ſon who ſhal? attain the age of twelve 
years, or any other ſon who ſhall become an eldeſt fon, and ſhall at- 
tain that age, then my will and mind is, that ſuch ſon ſhall by and 
out of the rents and profits of my ſaid real eſtates have, receive, and 
be entitled to an annuity, and clear yearly ſum of 60 J. of lawful mo- 
ney &c. payable quarterly, free from all deductions whatſoever, to be 
retained, paid, and received, by his father, mother, or other perſon, 
who ſhall have the care and charge of him, and to be expended and 
applied towards his maintenance and education, until ſuch ſon {hal 
attain his age of ſixteen years, when the ſajd annuity ſhall ceaſe and 
r determine 
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letermine 3 and from and after the time ſuch ſon ſhall attain his ſaid 
ge of ſixteen years, tuch ſon ſhall then and from thenceforth have, re- 
tive, and be entitled to receive one annuity, or clear yearly ſum of 
80 l. of like money, payable quarterly, clear of all deductions, to be 
etained, paid, received, expended, and applied fer the purpoſes 
aforeſaid, until ſuch ſon ſhall attain his age of nineteen years, when 
js to he ſaid annuity ſhall ceaſe and determine; and from and after the 
ime ſuch ſon ſhall attain his age of nineteen years, then my will and 
nind is, that ſuch ſon (hall have, receive, and be entitled to have and 
eceive, out of the rents and profits of my ſaid real eſtates, for the 
zurpoſes aforeſaid, one annuity of 140/. clear of all deductions, until 
e attains to the age of 21 years; and from theneeforth the ſaid an- 
uity of 140 J. ſhall ceaſe ; and then my will and mind is, that ſuch 
on ſo attaining his age of twenty-one years, ſhall take, receive,” and 
de paid the full ſum of 200 J. of lawful money, clear of all deductions, 


| at- payable to ſuch ſon quarterly, during the natural lives of his father and 
nother, and the life of the ſurvivor of them ; and in caſe of any de- 


meſ. Nult in payment of any of the ſail annuities, or any of the ſaid quar- 
/. in Nerly payments, as they ſhall reſpectively become Yue and payable, or 
zhts, Mithin forty days next after, I do hereby deviſe, direct, and give full 
ates, MWhower and authority unto my brother-in-lawF.C. and his heirs, to enter 
}. on any part of my ſaid real eſtates ſo charged with the payment there- 
ant, and to ſeiſe and diſtrain for the fame ; and all coſts and charges that 
yards ſhall be occaſioned or incurred by non-payment thereof, and their own 

this Neaſonable expences diſburſt therein, and to ſee the ſame. applied purſuant 


o the directions of this my will; and in caſe my ſaid daughter ſhall 


ſhall Wepart this life in the life-time of the ſaid 7, S. her ſaid preſent huſband, 
ini ben and ſubject to the payments of ſuch of my ſaid debts, legacies, 
id for Wonvities, and funerals,” that ſhall happen to remain unpaid, it ſuch 
s and {here are, as my inclination has been known to my ſaid daughter, I 
ſuch Nope ſhe will have no objection to give my ſaid real eftates, and every 
tion- {part therof, with the appurtenances unto the faid J. S. her ſaid huſ- 
11 not Wand, for and during the term of his natural life, unleſs ſome extra- 
of the Nyrdinary occaſion ſhall ariſe and give reaſon to the contrary ; and like- 
varry, ¶ iſe ſubject to the further and future charges and incumbrances herein 
zether After, or by any codicil as aforeſaid, to be by me duly made, ſhall be 
d oc» Nyentioned; and from and after the ſeveral deceaſes of my ſaid daughter, 
| have nd her ſaid preſent huſband, and of the ſurvivor of them, in caſe 
y (aid BWP) the terms and limitations of the ſettlement made on their marriage, 
welve ad to which I am a party, it ſhall be neceſſary to raiſe the ſum of 
\ll o as a proviſion for the children and iſſue of the ſaid marriage, 
y and in the ſaid ſettlement is mentioned, then I do hereby charge my 
„ and n real eſtates herein and hereby before given and deviſed, in man- 
1 mo- er aforeſaid, with the payment of the ſum of 2000 J. of lawful mo- 
to be Ne of Great Britain, in part of the ſaid ſum of 8000/7. for the pur- 
erſon, {ole in the ſaid ſettlement mentioned, and in exoneration of the ſaid 
2d and tled eſtate, in favour of the eldeſt ſon of the ſaid marriage, who 
n (hall BY) virtue of the ſaid ſettlement ſhall become entitled to ſuch ſettled 


eſtate, 


Fu * 
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eſtate, and ſabjef? nevertheleſs to the aforeſaid charges, upon the cox, 
tingency in this my will before, or any codicil hereto, or herein u. 
ter mentioned; and I do hereby give full power and authority to ny 
faid daughter, notwithſtanding her preſent or any after coverture, y 
grant leaſes of my ſaid real eftates, or any part thereof, for any um 
not exceeding twenty-one years in poſſeſſion, and not in reverſion, « 
for future intereſt, for the beſt improved rents, without taking any fu 
under the uſual covenants, refervatiqns, and'agreements, as are uf 
ally made, or can be obtained, between landlords and tenants, ſug 
tenants executing counter-parts of ſuch their leaſes; and I give unn 
ſaid daughter M. all my perſonal eſtate, and every part there 
whatfoever, after payment of my ſaid debts, legacies, and funer 
in manner as herein before mentioned. 
The teftator ſoon after died without making any codicil. 
M. S. hath never had any child, nor at preſent is there any likel 
hood of any, having been married ten years. 


. Can the faid M. S. alone, notwithſtanding her ecovertuy, 
ſel! and diſpoſe of the faid deviſed eſtates, or deviſe the ſame bi 


her will to fuch uſes as the ſhall think proper? And if ſhe cuff 
not, What ftep muſt ſhe and her huſband take to enable her 


todo? 
Opinion. I conceive that M. S. being under coverture, cannot di 
poſe of the devifed eftates, without levying a fine. 
As a purchaſer of a part of the ſaid deviſed premiſes, now of 
very advantageous terms, 


Query. What method muſt be purſued to ſecure the purchaſer fr 
the annuities to an elder ſon, and, in caſe of more childie 
from the 20001. ? 


Opinion, I think the whole reſidue of the eſtate not agreed to 
ſold, may be made a collateral fecurity againſt the annuities & 
in caſe the ſame be ſufficient for that purpoſe. 


| November 27th, 1766. 
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Lt. 20, DT indenture of this date of three parts, between 7. C. 
1745- Gent, and G. his wife, of the firſt part, G. G. Gent. 
if the ſecond part, and J. D. Gent. of the third part, it was cove- 
whted and agreed by and between the parties thereto, that the ſaid 
c. and G. his wife, ſhould and would, on or before the then next 
ichaelmas term, levy a fine upon acknowledgment of right, and ſo 
orth, with proclamations unto the ſaid G. G. and his heirs, of a meſ- 
unge and lands therein ſpecified, which fine was thereby declared to be 
nd enure to the uſe of the ſaid G. G. and his heirs, to the intent that 
e might become a good tenant of the freehold, for perfeCting a com- 
n recovery, therein covenanted and agreed to be ſuffered, which re- 
very, when ſuffered, was thereby declared to be and enure, as to 
ll the premiſes, (except Little Field four acres, Great Field twenty 
acres, and a cloſe of arable Jand adjoining to Great Field three acres. ) 
To the uſe of the ſaid J. C. for his life, ſans waſte, 
7e the uſe of G. his wife for her life. 
BY To the uſe of ſuch child or children of the ſaid J. C. on the body 
pf the ſaid G. his wife, and ſor ſuch eſtates as the ſaid J. C. ſhould 
by deed or will appoint ; and for default of ſuch appointment, or from 
or after the determination of any eſtate or eſtates, term or terms, ſo 
o be limited or appointed. | S | 
T1 the uſe of all and every the child or children of the ſaid J. C. 
on the body of the ſaid G. his wife, begotten, or to be begotten, if more 
han one ſuch child, equally between them, ſhare and ſhare alike, as 
eants in common, and not as joint tenants, and their reſpeQive 
eirs and affigns for ever. —Or if there ſhould be only one ſuch child, 
To the uſe of ſuch only child, and his or her heirs and aſſigns 
for ever, —If no ſuch child, r | 
To the uſe of the ſaid J. C. his heirs and affigns for ever. 
As to the ſeveral little fields Sc. above excepted, 
To the uſe of ſuch perſon or perſons, and for ſuch eſtate or eſtates, 
term or terms, as he the ſaid F. C. ſhould, by deed or deeds in writ- 
ing, or by bis laſt will and teſtament in writing, duly executed and 
atteſted as aforeſaid, direct, limit, or appoint ; and for want of any 
ſuch direction or appointment, 1 
Te the uſe of the ſaid J. C. his heirs and aſſigns for ever. I 
Proviſs impowering a revocation by C. and wife. 
This deed was executed by all the parties. oo 
The ſaid J. C. and his faid wife are both dead, leaving iſſue only 
ne child; but the ſaid 7. C. ſurvived her, and afterwards intermar- 
ned with Mrs. M. S. ſiſter of the faid G. his former wife, by whom 
he had no iſſue, —The ſaid J. C. having charged the eſtate, reſerv- 
din his own power by the above deed with a confiderable ſum by 
way of mortgage, and wanting a further ſum, which was rather more 
than was eaſily to be — on thoſe lands, prevailed on his then 
viſe, the ſaid” M. to ſuffer a recovery of a cloſe of ground called 
9 tK N 


56 Caſes in Law anp Equity: 


Spring Cloſe, ſhe was ſeiſed in fee of, and join it in the mortgage, an 
to give up the equity of redemption yo him the ſaid 7. C. and in cop, 
ſideration of his compliance with her requeſt, by indentures of leit 
and releaſe, dated the — day of mmm and made de 


tween the ſaid F. C. and M. his wise, of the one part, apd H. A. o 
the other part, in porn GY 975 be} M. had 4 ky the 
ſaid cloſe of ground called Spring 9% for the debt of! her faid hyf. 
band, and yeſted the eguity of redemption in him, ang for the aft. 
| tion he had for his ſaid wife, an of five ſhillings to him paid by th 
ſaid H. M. be the ſaid J. C. did grant, rejes e, and canfirm unt 
the ſaid H. A. and his heirs, à meſſuagę and lands he purchaſed d 
one P. the ſaid cloſe called Spring Che, and the ſeygral cloſes 
round reſerved in his own power, by the above deed of the 3oth 
ptember, 1745, To hold unto, and to the uſe of the ſaid H. AM; hi 
heirs and aſſigns, upon the following truſts ; 

In truſ for the ſole and ſeparate = of the ſaid M. wife of the ſail 
C. for and during the term of her natural life, and from and aft: 
er deceaſe. 

To ſuch perſon or perſons for ſuch eſtate or eſtates, and for ſuch 
uſes, intents, and purpoſes as ſhe the ſaid M. C. patwithſtandin 
her coverture by any deed or inſtrument in writing, or by her If 
will and teſtament in writing, duly executed in the preſence of three 
or more credible witnefſes, ſhould limit, direct, or appoint; and in 
default of ſuch appointment, | 

To the uſe behoof of the heirs of the body of the (aid . C. 
and in default of ſuch iſſue, | | 

To the uſe and behoof of the ſaid right heirs of the (aid M. C. fo 


ever. ä | 

In which ſaid releaſe are contained covenants, that the ſaid grants 
had good right to conyey, and for quiet enjoyment, free from all in- 
cumbrances, (except only four ſeveral mortgages of the ſaid premiſe; 
made to J. S. Gent. for ſeveral ſums; amounting in the whole to the 
ſum of 600 J. | 

The ſaid F. C. died inteſtate, indebted in other ſums of money, 
ſome on bonds, and ſome on notes of hand, which his perſonal eſtat 
will be greatly inſufficient to diſcharge. 

The ſaid A. C. (who had no iſſue by the ſaid J. C.] has applied 
for the adminiſtration, and the commons have granted a commiſſion, 
which was executed in the country, and returned; but before it wit 
filed, and adminiſtration granted, a caveat was entered by the fon of 
the ſaid J. C, by his former wife, or by his next friend, he being 


Query. 1). Whether the laſt marriage is not valid, and the inceſt only 
puniſhable in the time of the ſaid J. C. and if the ſaid A. C. is nat 
entitled to the adminiſtration,” and if any perſonals had been dif 
tributable, whether ſhe would. not have been entitled to a third 


Query ad. The bond debts, excluſive of the mortgages, will er, 
hauſt the perſonals, and if the perſonals are appointed in dulchup 


. a a 8 / | * 1 
- 


of thoſe debts, will not a coutt of equity charge the lands with 


the Jonple contract debts, as far as the chattels have beehapplied 
in ge of the bond debt ? ai 
2275 44. Be tht marriag valid Lf #ot, whether the ſaid M. C. is 
t exritled in e under the laſt ſettlement, ſubje# only th the 
mort debts, which, it is preſumed, ſhe muſt have palY out 
of the Eſtate, if the chttels had been ſufficient to diſcharge this, 


id alt other the fuld Mr. C.'s debts, and if the eſtate litnited by 
E firſt ſettlement; and not the laſt, is not liable to make 
the re. the ſaid MH. C. knew of the firſt ſettlement, 


being —_ voluntary, and the laſt, on conſideration of 
- 4 ng, ß pring Chſe, which it is preſumed is a valuable con« 
Fr, 


Ouery 4th. The ſaid A. is in poſſeſſion of part of the eſtate in the 


firſt ſettlement, limited to the child of the firſt marriage, and 
the tenants would attorn for the other part, if that is the eſtate 
out of which the overplus of the debts muſt be paid 3 would it 
not be 4dviſible for ber to keep poſſeſſion, and to get the tenants 
to attorn and apply, the rents in aid of the chattels for the benefit 
of the creditors as above, particularly if ſhe procures adminiſtra- 
tion, ot if {he conteſts the caveat with ſucceſs, will ſhe not be 
entitled to retain the ex 2nce of it out of the ſaid perſonal eſtate, 
before ſhe is compellable to apply it even for the benefit of the 
creditors, and how will it be moſt adviſable for her to act? 


Opinion. I am of opinion, that the laſt marriage, being not im- 


peached during the coverture, cannot be conſidered as a valid 
marriage, and that under the ſtatute of diſtributions, the ſecond 
wife will be entituled to the thirds of the perſonal eſtate. By the 
ſtatute 21 H. 8. c. 5. / 3. the ordinary may grant adminiſtra- 
tion to the widow, or to the next of kin, at his diſcretion ; and 
therefore though he ſhould in this caſe grant the adminiſtration 


to the ſon of the firſt ventre, I think no prohibition would be 


ranted, and on a return to a mandamus, he would only alledge 
the exerciſe of ſuch diſcretionary power, as between the wife 
and the ſon of the inteſtate, with reſpe& to his granting the ad- 
miniſtration to either, Suppofing the Jands liable to the demands 


of the bond creditors, the court will certainly ſo marſhal the affets, 


that in caſe the bond creditors are ſatisfied out of the perſonal 
eſtate, the ſimple contract creditors will, pro tanto, ſtand in their 
place. As to the validity of the firſt ſettlement, aud whether it 
is to be conſidered as merely voluntary or not, it is material that 
it ſhould be ſtated what intereſt the firſt wife had in the eſtate 
of which the recovery was ſuffered ; for if it was the wite's 
eſtate, there was certainly a conſideration moving fram her for 
entering into that ſettlement, and therefore it cannat be con- 
lidered as voluntary againſt her iſſue. I is 9/6 not Rated, whe- 
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ther 7. C. the huſband was at the time of making ſuch tile. 
ment greatly indebted or not, which may make a difference 
to the * creditors, if their debts were contracte i ſeveral yen 
afterwards. As tothe ſettlement made on the ſecond wife aſu 
marriage, it ſeems to have been made on a good conſideratiq, 
and thereſore not liable to the demands of bond creditors ; bu 
the value of Spring Cloſe and the other premiſes is not ſtated 
from which only a judgment can be formed, whether the (i 
ſettlement was colluſive or not, I cannot adviſe the ſecond vit 
to accept of an attornment of the eſtate limited by the firſt ſetil. 
ment, till I know whether the ſame is liable or not to the dt. 
mands of the inteſtate's bond creditors, The expences of adm. 
niſtration (if obtained) muſt be in the firſt place paid out of th 
inteſtate's perſonal eſtate, before the adminiſtratrix is compellah} 
to apply it over for the benefit of the creditors. 
February 17, 1767. - Z. 
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The firſt wife had no other intereſt in the ſaid eſtate comprized i 

the firſt ſettlement than her dower, which it is preſumed will og 
amount to any conſideration in favour of her iſſue. : 
Te debts which the inteſtate owed, at the time of his firſt marriag, 
were inconſiderable, and perhaps will with difficulty be ſhewn, if 
all; however, he did ſoon afterwards contract very conſiderable debts; 
but the majority, in order to purchaſe the eſtate included in the { 
cond ſettlement; the whole, unleſs two or three bond debts « 
about 100 J. lately contracted, are comprized in the mortgage except 
ed in the ſecond ſettlement. 
The premiſes in the ſecond ſettlement, without Spring Cloſe, ma 
be worth 200/. more than the 600 J. due on them, and Syrm 
Cleſe is worth about 200 J. more, ſo that it is preſumed a valuable con 
ſideration, as the 600 J. are apprehended to be a charge on the { 
cond ſettled eſtate, and not the firſt. 

The ordinary granted a commiſſion to ſwear Mrs. C. the adminiſtrs 
trix, and the was ſworn, and ſecurity given as required, and the con: 
miſhon returned; but before the adminiſtration was ſealed, a c 
was entered, for which reaſon it remains in ſuſpence. 


— —— ——ñ ͥͤ —— — — — 
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Opirian. The ſettlemeot made on the firſt wife, dated 3oth Septembr, 
1745, appears to be a voluntary one with reſpe& to the iſſue, u 
her giving up her dower is no confideratiun ; for under thi 
ſettlement ſhe takes an eſtate for life after her huſband's death i 
the whole premiſes inſtead of her thirds. Conſidering the fi 
ſettlement as merely voluntary, it will not effect the ſecond wilt 
tho" ſhe had notice of it, as ſhe is a purchaſer for a valuable con 
deration, under the deed of 24th January 1761. As to the qu 
how far the bond creditors have a right to come upon the premilt 
comprized in the firſt ſettlement, it is a matter of fome nice!) 
4 I ; 1 . fi 
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ſettle. and will depend on circumſtances. It has been ſaid, that in the 
ence u ſtatute of 13 Eliz. c. 5. it is neceſſary to prove that the perſon 
al year conveying was indebted at the time or ſoon after the execution 
© aft of the deed ; for the recital of the ſtatute takes notice only of con- 
ration veyances made to the end, purpoſe, and intent to delay, hinder, 
33 by or defraud creditors; and the enafing part, with à reference to 


Gated the preamble, declares only ſuch deeds to be void as ate made to 
he foi the intent and purpoſe before declared and expreſſed. Now Mr. 
nd wit C. does not appear to have been much indebted at the time of 
c ſettle making the ſettlement of 1745, and therefore it can ſcarcely be 
the de ſaid, that that ſettlement was made with a view to defraud ſub- 


f adm. ſequent creditors ; but on this part of the caſe, without being 
of th fully acquainted with all the circumftances, I cannot wndertake 
pellabl to give any poſitive opinion, | A oy 
3 C A.-S. K 


N the name of God, amen, I E. G. of Shepton Mallet, in the 
county of Somerſet, ſtocking-maker, being firm of body, and of 
perfect memory, do ordain and make this my laſt will and teſtament, 
this 17th day of February, 1723, revoking all former wills and teſta- 
ments ever before by me made or declared, viz, and fuſt, I commend 


TiZed it 
will og 


1arring my ſoul into the hands of the Almighty God, my Creator, and Jeſus 
n, if Mcbriſt my Redeemer, and, my worldly eftate as followeth : And 
e dedti Whereas I am ſeized in fee-fimple of a meſſuage or tenement called 
| the {e 


aoley's tenement, in the pariſh aforeſaid, which tenement” I give 
nd bequeath unto my ſiſter E. for her natural life, paying unto my 
heirs hereafter mentioned the yearly rent of fue ſhillings; and I give 
unto my ſiſter X. P. ten ſhillings; Item, I give all my goods and chat- 


debts « 
; EXCept 


oſz, mittels unto my brother R.'s children, then living, equally to be divided 
d Sprinfſbetwixt them; Item, all my lands I am now poſlefſed of in Shepton 
ble collar, I give, deviſe, and bequeath, unto my nephew S. G. whom 
the |: 


make whole and ſole executor of this my laſt will and teſtament. 
The meſſuage called Wockey's, deviſed to the teſtator's ſiſter E. is a 
mall part of his eſtate, and the other part conſiſts of lands which E. 
. the heir at law of the teſtator claims, inſiſting on $.'s intereſt to be 
ply an eſtate for life; ſome part of the lands belong to the meſſuage 
alled Jookeys, and the other part is a diſtin property. 2 


miniſtn. 
the com- 
a caval 


eptembr, 
iſſue, u 
nder thi 


Query, To whom does each belong, S. being dead, whether to his 
beir at law, or to the teſtator's ſiſter ? | 


death Opinion. I am of opinion, that S. took the lands in Shepton Mallet in 
the fir fee-ſimple, with the reverſion in fee of Mooley's tenement, expec- 

ond wilt tant on E. 's eſtate for life; the five ſhillings rent is directed to 

ble con be paid by E. to S. as the heir aftermentioned. This ſhews, that 

the qu he meant the inheritance to S. and his heirs ; he is alſo made 

> premiy whole and ſole executor, 

e nicei Auguft 12, 1767. C. Yorke, 
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J. du aq vill dated 13th Fibruary, 1751, deviſed, int. al. » 


22 e N TE at 
| N. I do give unto m 7 H. L. all the land I purchaſe 
at fo , of format . 4 and f- G. of Stalbridge, and noy 
? ive unto H. L. the houſe and orchard in 


f age. , 
feier,“ * 1 Hinei, and a 77 called Pittcloſe. htm, 
give unto H. L. all the lands of R, A. of Egſlrwer, which] 
aye now a mortg ape K. % the mortgage was not paid 
in three years, the ſaid R. V. was to give me a true title to 
his lands, which time will be expired at Lady-day next; but in 
caſe the above H. L. ſhoule die without iſſue, then to my bio- 
ther M. S. and his heirs for ever. | 


. in a fubſequent patt of the will, is likewiſe the following be. 
queſt : 


Item, I give unto my couſin F. L. 200 l. to be paid out of my land, 
| of Baftower, by her brother II. I. one year after my deceale, 


The teftator died in a few days after making his will, whereupon 
H. L. the deviſet, entered oh all the faid eſtates deviſed to him # 
aforetaid; (Which ate of rhe yeatly bilde of about 60 J.) and held and 
Enjoyed the fame till his death, which happened in February 156), 
{except the eſtate called Maidman, which he, about four or fri 
exrs go, delivered up to Maidman the mortgagot, who is now ii 
offetfivn thereof, and took his bond, or ſome other ſecurity, for the 
money due for principal and intereſt theteon), and (it is preſumed 
paid, or fecured to be paid, che faid legacy of 200 J. to the (aid F. I. 
as above mentioned, | WES 
The faid M. S. died in L. 's life-titne, leaving ifſue a ſon, who i 
heir at li. FIT 
No recovery was ſuffered by L. to dock the intail, in caſe he ha 


Query. What eſtate did the ſaid H. L. take by the ſaid deviſe !- 

+ Whither an eſtate in te, by its being charged with the payment 
of the 200 J. legacy to the ſaid F. L. or an e/fate-tail (by the 
words in the will, „but in caſe the above H. L. ſhould di 
without iſſue, then Ec. or an eſtate for life only? If he took ar 
eſtate-tail, or for life, who is now entitled. to the fee, he (L. 
being dead? Does it belong to the heir at law of M. S. (he be. 
ing likewiſe dead) by the words in the will, (“ but in caſe tht 
above H. L. ſhould die without iflue, then to my brother A. and 


kis heirs for ever ?”) Or does it reyert to the heir at law yr the 
0 3.5% * te to! 
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 teſtator J. F. (no recoyery having been ſuffered to dock the in 
tail by L.] in caſe he had ſuch eſtate as before mentjoned? 


Opinion. I am of opinion, that H. L. took an efate-tail (ſubje& 
to the charge of 200 l.) and he having died without iſſue, and 
without ſuffering a recovery, and M. S. alſo baving died in the 
teſtator's life, ſo as that the deviſe of the remainder in fee never 
— in him, the heir at law of the teſtator is entitled to the 
lands. 


Nn, Who is now entitled to the money due on the ſecurities 

wen by Maidman to L. in lieu of the money due to the teſtator 

5. §. — mortgage of Aaidman's eſtate, at his death as before 
mentioned. 


Opinion. I think that H. L. 's repreſentatives are entitled to the mo- 
ney paid or ſecured by Maidman, in order to redeem the eſtate 
in mortgage.—lIf theſe lands had been abſolutely freed, they 
would have been ſubject to the entail in the will; but as the 
mortgagor has redeemed, L. is entitled ta the money. 

Auguſt 12, 1767. C. Yorke. 
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vuſt 17, R B. by his will of this date, gave, deviſed, and be- 
1731. * queathed, to T. A. and F. B. and their heirs, an 
nuity of 6 /. So __ life of H. S. his daughcer, the wife of 7. H. 
r ſeparate uſe, to be paid by quarterly. payments as therein ſpeci- 
d by his executor therein named, out of his real and perſanal eſtate, 
hich ſhould or might come to his hands at the teſtator's deceaſe, and 
e teſtator gave, deviſed, and bequeathed, ta D. H. bis grand-daughtex, 
om and after the death of the ſaid S. H. the yearly ſum of 5 l. for 
rlife, to be paid by his executor, under ſuch directions, limita- 
ns, and by ſuch payments as were therein before mentioned; the 
| payment to commence on ſuch of the feaft dass as ſhould next 
ppen after the deceaſe of the ſaid S. H. and of this his ſaid will ap- 
dinted his ſon R. B. ſole executor and reſiduaty deviſee and legatce, 
ho by his will dated the day of , gave 
d deviſed unto the ſaid D. H. ſpinſter, his meſſuage or dwelling- 
uſe, garden, orchard, and two cloſes of ground thereunto belong- 
g with the appurtenances, ſituate, lying, and being at Lavington, 
the county aforeſaid, and his cloſe of ground called Standhroot. 
ich the appurtenances, lying at Galbampton, within the pariſh of 
wh Cadbury, To hold to her, her heirs and affigns for ever; and 
e and deviſed unto the ſaid D. H. his four cloſes of ground called 
ding Mill and Cecking Marſh, with the appurtenances, lying and 
ing in Caſtle Cary, To held to her, her heirs and aſſigns for ever, 
hec) to the payment of 6 J. per annum to the ſaid S. H. widow, — 
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her life, purſuant to the above will, and appointed the ſaid S. H. ſo 
executrix and reſiduary deviſee and legatee, who is ſince dead, leaving 
a will, but nothing to D. | 
D. is now married to one Mr. H. who claims the annuity of g. 
out of the real eſtate, deviſed by the laſt will to S. H. it being pin 
of the eſtate charged with it by the firſt will; but the eſtates deviſed ty 
D. in the laſt will being the other part, thongh of leſs value tha 
theſe given to S. as the income of them exceeds the annuity. 


uery. Is, or is not, the real or perſonal eſtate deviſed or bequeath. 

cd to S. liable to the payment of the 5 J. annuity, or any, 
what proportion of it, or will the deviſe to D. of part of then 
eftate charged with it, as the income of the lands deviſed to her 

. exceeds the annuity, be conſidered a ſatisfaQtion for, and deſtiq ad 
the annuity, or how is it to be raiſed ? 


Opinion. I am of opinion, that the real or perſonal eſtate given and 
deviſed by the will of R. B. to 8. H. is not liable to the pay. 
ment of any part of the annuity of 5/. given by the will of R. } 
the father, to D. but that the beneficial deviſes to D. by the 
will of R. B. the ſon, will, and ought to be confidered in equity, 
as a ſatisfaction of the ſaid annuity of 5 /, 

Oftober 5, 1767. | R. Perry. 


E. 

A B. who died inteſtate, ſuffered a recovery of his whole eſtate in 
* 1708, and by marriage ſettlement, dated in 1714, excepts out df 
the ſaid ſettlement all that the lordſhip or manor of C. in the county 
of D. with all the rights and appurtenances thereof, together with 
the free tuarren; and alſo a moiety of the ſaid hundred of C. in the 
ſaid county of D. with the appurtenances ; and alſo the free chappel 
or chauntry of E. therein before- mentioned; and alſo except all thok 
two meſſuages or tenements in F. and G. in the ſaid ſettlement mes. 
tioned ; and alſo two other meſſuages or tenements in H. and J. u 
the ſaid ſettlement mentioned, or one of them, ore whereof is called 
St. R. and now or late in the occupation of L. and the other nowd! 
hte in the occupation of M. 


Query. Whether by the words of the laſt mentioned exceptions, an 
land can, or do paſs with the ſaid laſt four — or tene- 
ments, though the tenants do hold lands with them 


Opinion. I think the lands uſually held with the meſſuages, at 
part of the tenements excepted. 


| May 30, 1747. Dudley Ryde, 
CASE 
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CASE. 


Yo 11 and 12, Y ſettlement on the intended marriage of 7. F. 
1722. and S. B. and which afterwards took 2 
he free hold eſtates of the ſaid T. F. in Nottingham and Bechley, and 
__ eſtates of the ſaid S. in Nervenden and Harthing were con- 
to truſtees in manner following, viz. 
To the uſe of the grantors, as to their reſpective eſtates, and to cheir 
eirs and affigns till the marriage ſhould take effect, and from the ſo- 
molzing thereof, then as to all the premiſes. - 
T1 the uſe of the ſaid T. F. and the faid 8. for their natural lives, 
id the life of the longeſt liver of them. 
Remainder to the uſe of the heirs of the body of the ſaid 7. F. by 
he ſaid S. and for want of ſuch iſſue, then as to the eſtates in Notting- 
om and Bechley. 
To the uſe of the ſaid 7. F. his heirs and affigns for ever; and as to 
he eftates in Nervenden and II arthing, 
To the uſe of the heirs of the body of the ſaid S. by auy other huſ- 
and; and for want of ſuch iſſue, 
To the uſe of the ſaid T. F. his heirs and affigns for ever. 
And the ſaid T. F. for the better maintenance of the ſaid S. in caſe 
be ſhould ſurvive him, and for the better proviſion and maintenance 
f their children, Covenants to ſurrender, within twelve months after 
he marriage, certain copyhold eſtates, 
7 the uſe of the ſaid 7. F. and the ſaid S. for their natural lives, and 
je life of the longeſt liver of them 
Remainder to the uſe of the heirs of the body of the ſaid T. F. by the 
ad S. and for want of ſuch iſſue, 
To the uſe of the right heirs of the ſaid T. F. for ever. 
By indorſement made before execution of the ſettlement, it was 
appel reed, that the copyhold ſhould be ſurrendered after the death of the 
1 thok dT. . and the ſaid 5. 
d men-f, 7 the uſe of ſuch child or children of the marriage as the ſaid T. F. 
7. ali" Id by deed appoint; and for want of appointment, 
"i 3 to the uſe of the firſt ſon of the marriage; and for want of 
ech iſſue, 

_y Then to ſuch ſer as directed by the ſettlement, after the deceaſe of 
te ſaid T. F. and S. his wife. 
1s, an) 2 it was further agreed, that the ſettlement ſhould be in bar of 


The . was ſurrendered accordingly, and Mr. T. F. hes not 
any expreſs appointment, 
es, 1 407i! 20, 1725, By indenture to lead the uſes of a fine ns reco- 
| try of the lands in Nervenden, thoſe eftates are ſettled, 
un. To the uſe of the ſaid T. F. and S. and the longeſt liver. 

Remainger to ſuch perfons and eſtates as they, ducing their joint 
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To the uf of the firſt ſon of the ſaid marriage, 1 
Remainder to the heirs of the faid T. F. on the body of the ſaid, ry 
Remainder to the heirs of the body of the ſaid S. he 
Remainder to the right heirs of the faid 7. F for ever. f1 
January 29, 1733, By indenture reciting. the ſettlement of f . 


20:h April, 1725, the eſtate of Nervenden is ſettled 
g To the uſe of the ſaid T. F. and S. for life, and the life of the longed 
iver, 

Remainder to ſuch child or children of the martiage, and for ſuc 
eſtate, and ſubject to ſuch charges as the ſaid T. F. ſhould by detdy 
will appoint; and for want of ſuch appointment, 
Subject to the uſes of the deed of the 20th April, 1725. 

October —— 1736, By indenture and fine, the eſtates in Nai 
Bam and Bechley are conveyed 

To ſuch uſes as the ſaid 7. F. ſhould by will appoint ; and for 
of ſuch appointment, 

To the uſe of the ſaid T. F. and 8. his wife, for their lives, and il 
life of the longeſt liver; 

And after their deceaſes, 

To the uſe of the right heirs of the bid T. F. for ever. | 

Mr. T. F. is dead, leaving the ſaid S. his widow, one fon and ſot 
daughters. 

September 3, 1765, The ſaid T. F. by his will, en in the pr 
ſ:nce of three witneſſes, gave 

To the poor of Nottingham 5 l. : 

To S. his wife 100 J. payable in three months: 

Alſo to his wife, over and above his farm lands in Nervenden, whi 
he defires ſhe may have and enjoy during her life, an annuity of 30 
payable half yearly, without deduction, and he binds and charges 
his meſſuages in Nottingham and Bechley with payment thereof ; provide 
that what he had ſo given his wife, together with his farm lands: 
Nervenden, ſhould be taken by her in full of all other claim and 
mand out of his eſtate by ſettlement, or otherwiſe, and that ſhe ſhou 
accordingly releaſe all other right, pretence, or claim to his eftates, 
any part thereof, within ſix months after his deceaſe, or otherwil 
ſhe ſhould not take any benefit under his will. 

He gives to his daughters AM. wife of IV. L. and E. wife of J. 
500 l. a-piece for their reſpective uſe, and not to be ſubject to f 
huſbands; viz. 300 J. a- piece, to be paid within twelve months 2 
his deceaſe, and the remiining 200 l. a- piece within twelve moni 
after the death of his wife, In caſe of the death of either dabveKt 
before her legacy becomes payable. the legacy to be paid to the i 
dren of ſuch daughter at the age of twerity-one. 

He gives to his daughters . and . 10007. . piece, viz. 800 
to be paid within twelve months after his -deceaſe, and 200 J. witl 
twelve manche after the death of his wife. 

He gives ſome other ſmall pecuniary and ſpecific legacies, 

. all the reſt and refidue of his real and perſonal eſtate (after 

juſt debts, legacies, funeral ener, and charges of the probate are pit 
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gives, deviſes, and bequeaths to his ſon C. F. and to his heirs and 
ſons for ever, ſubje? to, and charged with the payment of all his 
| debts, and the legacies before given to his wife, daughters, and 
hers, and he thereby binds and charges all his meſſuages Cc. with 
ment thereof, 
Lafily, He appoints his ſaid ſon, his daughters M. and 4. and his 
pbew C. F. joint executors, and deſires that his wife may have the 
ht of dwelling in his houſe, and the uſe of ſuch rooms, bed, bedding, 
jen, woollen, books, kitchen and other furniture, as ſhe may want or 
e occaſion to make uſe of for her own uſe, for her natural life. 
deed u A 6, 1765, The teſtator, by a codicil executed in the preſence 
three witneſſes, reciting his will, and the gift and deviſe to his fon 
his real and perſonal eſtate, fubjef to the payment of his debts, fu- 
ral expences and legacies, and the appointment of executors, he re- 
es, alters, and makes void, ſo much, and ſuch part of his will as 
yes, deviſes, and bequeaths, his real and perſonal eſtate, or any 
t or parts thereof, unto his ſaid fon C. and alſo ſuch parts of his 
id will as makes and appoints his ſaid fon C. and his daughters MH. 
IA. and his nephew, joint executors ; and he thereby declares that 
intends, that ſo much, and ſuch part of his will as before mentioned, 
d intended to be revoked, ſhall be abſolutely void and of no effect; 
wided that all other parts of his ſaid will (except what was there- 
before mentioned, and intended to be revoked or altered) ſhould 
and remain in full force. | Wwe 
By the ſaid codicil, he gives, deviſes, and bequeaths, all his meſfuages 
, and all his real and perſonal eſtate to his nephew C. F. and to his 
ulis E. F. and 7. J. and to their heirs and aſſigns for ever, in 
is after mentioned, and he appoints them joint executors, 
And his will and deſire is, that his executors and truftees ſhould in 
firſt place pay all his juſt debts, funeral expences, charges of the 
xrovidWbate, and all other charges incident to the ſame; As alſo, that they 
(mit his wife to enjoy his farm and lands in Nervenden, and receive 
and Wl rents and profits thereof to her own uie during her life : that they 
e hon puld aiſo pay the annuity and legacy of all things given her by his will 
Its full extent; and that they ſhould, out ot his eſtate and effects, 
le and pay unto his daughters and others the legacies given them 
the manner as by his will is directed; and it any of his daughters 
buld think proper to let their money lie after the ſame ſhould become 
t to Mable, then his executors and truſtees ſhould give ſecurity for pay- 
nt of the ſame out of his eſtate, with intereſt from the time they 
monte become payable, at 4 /. per cent. | 
And upon further truſt and confidence, that if his fon C. ſhould 
e or be indebred unto any perſon or perſons on bond or other ſecu— 
f which might in anywiſe charge or affect the eſtate ke ſhouldleave, 
u. Goo uch part or parts thereof as ſhould after the teſtator's death come 
„ with im, or fal! into his hands, then he defired his executors and 
les, to hold and keep poſſeſſion of all his me{luayes Ce. which 
ould remain after payment of his debts, legacies, and her pay- 
after Mats directed to be paid by his will, and fron; tine time to time te— 
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ceive and pay the neat produce thereof, after all taxes, repairs, chy 
ges of receiving, and all other outgoings and deductions into the prog 
hands of his ſon C. if in England; or if abroad, then to ſuch perſy 
as he ſhould think proper to appoint, towards the ſupport and maj 
tenance of his ſaid ſon whilſt he ſhould continue indebted as afar 
ſaid, and not to any perſon to whom his ſon thould aſſign, or tra 
fer, or order, or direct to receive the ſame, or for or in diſcharge, 
any debts of his ſon, it being bis full intent and meaning that n 
of his eſtate ſhould be applied towards payment of any of the debts, 
his ſaid ſon. | 
But if his ſon ſhould, at the time of his deceaſe, ftand clear u 
be out of debt, and not owe any one perſon 50 J. or any twoy 
more, or any greater number of perſons 150 f,. in the whole, or if 
ſhould be ſo, or further indebted, and ſhould afterwards pay off, cox 
pound, or otherwiſe diſcharge ſuch debts, ſo that the eſtate whit 
the teſtator ſhould leave could not after the ſame ſhould come to hi 
ſon's hands be in any wiſe charged with or affected thereby, or m 
liable to the payment thereof, then, and in either of the ſaid caſes, hi 
will and mind is, and he orders and direQs, that his executors 
truſtees ſhould, within one year after his deceaſe, if his ſon ſhould} 
then clear and out of debt; or if the ſhould be then indebted to an 
„and ſhould afterwards pay off or compound, and diſchay 
ich debts fo as aforeſaid, then within one year next after { 
debts ſhould be ſo paid off, compounded and diſcharged, account kv 
pay and deliver all his perſonal eftate, and convey and aſſure all 
real eſtate to bis ſon, and to his heirs and aſſigns for ever, ſuljal 


ordered, and directed to be paid by his will, 
He by his will impowers his executors to retain 200. a- piece 
their trouble, and all coſts, and that they ſhall not be charged wil 
more than they ſhall receive, or be liable for the acts of each othe: 
And if his ſon ſhould not be able to pay off, compound, or diſchay 
his debts in his life-time, then In tru/f, that his executors and truſt 
ſhould within ſix months then next after the death of his fon, « 
count for and deliver his perſonal eſtate, and convey his real el 
unto the heirs of the body of his ſon lawfully begotten ; and if 
ſon ſhould leave no iſſue of his body lawfully begotten, then In tz 
to account for, and convey the ſame unto his four daughters, u 
their heirs equally as tenants in common, and not as joint-tenants, 
The executors have proved the will. The ſaid C. F. the ſon 
abroad in South Carolina, conſiderably indebted beyond the ſum tip 
Jated by the codicil. 3 
The perſonal eſtate is not ſufficient to pay the debts, legacies & 


wery 1/4, Is Mr. T. F.'s will or codicil an appointment either! 
the copy hold under the agreement indorſed upon the ſettlement, 
of the eſtate in Nottingham and Bechley, under the deed of Cd 


1736, of the eftates in Nervenden and / arthing, under the de 
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of April 1725, and Funuary 1733? Or is the eldeſt ſon entitled 
in reverſion to the copyhold, 733 Mrs. F. to her intereft for life 
in the other eſtates? And are thoſe eſtates, or the reverſions on- 


ly, charged with the debts and legacies ? 


's powers of appointment over the ſeveral eſtates 
differ. The copyholds (after the eſtates to the huſband & ux.) by 
deed of 1722, he might appoint to the uſe of ſuch child or children 
of the marriage as he ſhould think fit. Nervenden, by the deed of 


17 33 (made in execution of the powers reſerved by deed and fine 
0 


1725) after the eſtates to the huſband & u, he might appoint to 
children, and ſubject to charges &c. And Nottingham and Bechley 
are by deed and fine in 1736, ſubjected immediately to ſuch uſes as 


he ſhould appoint. Though he has not accurately executed theſe 
powers by ſubjecting the whole to debts and legacies, when it is 


plain, that the copyholds could not, under the terms of his power, 
be ſo appointed, yet I think, that he intended to diſpoſe of all his 
real eſtate, freehold and copyhold. Mrs. F. therefore muſt elect 
whether ſhe will renounce the will, or abide by it ; that is, whe- 
ther ſhe prefers Nervenden and the copyholds for life by the ſettle- 
ments to Nervenden, and the annuity, with the uſe of the dwel- 
ling-houſe and furniture as deviſed by the will. As to the daugh- 
ters, it is for their benefit to.take under the will, the ſettlement 
having provided nothing for them. And as to the ſon, I preſurhe 
it is for his denefit to abide by the will, becauſe if he takes under 
the ſettlement in contradiction to it, he can claim only Nerven- 
den and the copyhold after his mother's death, and will forfeit 
Nottingham and Bechley. Upon the whole, the will and codicil 
of Mr. F. muſt take effect or fail by force of election in equity 
between the ſettlements and the will; and that election muſt be 


decided by Mrs. F. for herſelf, and by the ſon for himſelf. Net- 


tingham aud Bechley were abſolutely in the teſtator's power; ſo 
is Nervenden as againſt the ſon and the children. The copyholds 


being ſurrendered to the uſes of the ſettlement of 1722, which 


gives the teſtator a power to appoint by will, are ſurrendered to 
the uſe of his will ſub made; and I think that he intended by the 
will to diſpoſe of them, together with all the reſt of his property 
real and perſonal, | 


Query zd. What parts of the houſe and furniture is Mrs. F. entitled 


to the uſe of? and muſt ſhe keep the ſame in repair, and pay the 
taxes? She has at preſent two of her daughters unmarried, and 
with her, but they are both of age, 


Opinion. Mrs. F. is entitled (if ſhe pleaſes) to the uſe and occupa- 


tion of all the furnitute in the houſe, as well as the houſe itſelf 
during her life, She is not bound to keep the furniture 
equally good, by replacing it from time to time as it ſhall decay. 
Reaſonable care ought to be taken of it in ſuch manner as per- 
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fons ordinarily uſe their own with, which gradually wears out with 


time. The houſe ought alſo to be kept in tenantable repair, and 


ſhe muſt pay the taxes. If her unmarried daughters agree t 
live with her, the point of contribution and maintenance may 
be ſettled between them. 


d. How can, the truſtees raiſe the fortunes given to the 
daughters? or what ſecurity muſt they give for payment of theſe 
fortunes, in caſe the daughters ſhould think proper to let them lie: 


Opinion, I would adyiſe the truſtees in the will to make a ſecurity 


for the daughters truſtees, by demiſing a term of 500 years to 
other truſtees for raiſing the ſame by mortgage, or out of the rents 
and profits. This ſecurity ought to be made on the Nottinghan 
and Bechley eftates, over which the teſtator Mr. T. F. had an ab- 
ſolute and immediate power of appointment, to ſuch uſes as he 
ſhould think fit. Till the principal ſums ſhall be raiſed, intereſt 
muſt be paid at the rate of 4 per cent. | 


Drery 4th. What affurance are the truſtees to expect, or can they 


have, that the ſon is not in debt beyond the ſums ſtipulated by 
the codicil ? FO wh” 


_ Opinion. The father has by the will given to the ſon the fee-ſimple 


of all the eftates; and by the codicil he has, in my opinion, an- 
nexed a condition repugnant to the eſtates given; for in caſe the 
fon is indebted beyond 150 J. the truſtees are directed to hold 
the poſſeſſion, and pay or remit the annual profits to the ſon (pro- 
hibiting the payment of any of the ſon's debts by the truſtees 
out of ſuch profits, or out of the teſtator's eſtates), notwith- 


ſtanding which the father ſtill leaves the abſolute inheritance in 


his ſon. And in caſe the ſon ſhall be clear from debts at his de- 
ceaſe, or ſhall afterwards compound and pay them off, then the 
truſtees are directed to convey all the real eftates to the ſon. This 
difpofition is inconſiſtent, and I think impoſſible. If a man gives 
lands in fee-ſimple to another, he cannot ſay, that the judg- 
ments and mortgages of that tenant in fee-fample ſhall not 
bind thoſe lands. And if this be law as to a legal eſtate in fee, 
the ſame rule is applicable to a truſt, | | 


Query Stb. In general, the truſtees deſire your advice how to act! 


Opinion, I do not know what evidence or rs can ſatisfy the 


truſtees, as to the quantum of the ſon's debts, ſo as to induce 
them, after the debts and legacies are paid, to convey and let 


him into poſſeſſion, It is ſo eaſy to ſecret debts and incumbrances | 


for a time, and for a particular purpoſe, that the truftees wil 
obtain ſatisfaction on that head with difficulty. Beſides, if debts 


are cleared and compounded one day, in order to procure a con- 
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yeyance, purſuant to the will, the whole eſtate my be in- 
cumbeted and ſold the next day. Upon the whole, there- 
fore, as the prohibition is nugatory and repugnant to the 
eſtates deviſed, both in law and equity, and as the ſon may in- 
cumber his eſtate, even though the truſtees hold the poſſeflion, 
and may alſo waſte and incumber by future acts, even though 
he ſhould literally comply with the condition, even for the ſake 
of a conveyance from the teftator's truſtees, I cannot encourage 
them to hope much good from a truſt thus conceived ; but in du- 
ty to the teſtator's will, and in prudence to themſelves, con- 
ſidering the unfortunate diſſipation of the ſon's conduct at pre- 
ſent, I would adviſe them, unleſs he and the mother and ſiſters 
can ſettle every thing by amicable indenture of agreement, to 
procure the mother and daughters to file à bill for taking the 
accounts &c, &c. and — ä — in Chancery, mak- 
ing the ſon a party to the ſuit, and ſerving him with a ubpana 
— notice of the ſuit where- ever he — / 


Query 6th, Whether the truſtees have power to cut timber? 


Opinion. The eſtate limited in fee to the truſtees, and the nature of 
their truſts, warrant the power of cutting timber, if it be the 
moſt eligible means of performing theſe truſts ; bur under all the 
complicated circumſtances of this caſe I cannot adviſe them to do 
it, without the indemnity of a decree, and the report of a maſter 
* Chancery, as to the expediency, and the quantum confirmed by 

court. | 


Augaſt 22, 1767. C. Norke, 


C AS . 


L being leſſee of a houſe in St. Martin's-Street, under the uſual 
. - covenants, aſſigned the leaſe for a valuable confideration to 

About 23d January laſt F. E. was arreſted, and carried to the 
King's Bench priſon, and having remained there two months, on the 
24th March a commiſſion of bankruptcy iſſued againſt him, and he 
was declared a bankrupt ; theact of bankruptcy was, his being the two 
months in priſon. 

About the latter end of February E. ſent his wife to one I. E. a 
debtor to him in about 20/, on a book debt, with a receipt for the 
book debt; in exchange for this, W. E. ſent his note of hand 
payable to the bankrupt, or order, three months after date. 

With this note indorſed by the bankrupt, the wife was ſent to the 
agent for the landlord of the houſe, who gave a receipt for it to this 
effect, viz. * Which, when paid, will be in full for half a year's 
tent due at Chriſimas then laſt,” 


At 
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At the time of the bankruptcy there were not any goods upon thy 
premiſes ; but the aſſignees under the commiſſion having ſince ſol 
the leaſe, the houſe is now furniſhed, and the note not being pai 
the landlord has threatened a diſtreſs not only for the rent ACCrue 
ſince the bankruptcy, but for the rent for which the note was intende 
as a diſcharge, and which accrued before the bankruptcy. Thy 
aſſignees are ready to pay the rent accrued ſince the bankruptcy, 
and it is not doubted but that V. E. and the agent for the landlor 
had notice both of the impriſonment and the inſolvent circuniſtancy 
of F. E. | ; a 


Query. Can the landlord recover againſt J. E. the money due up 
this note? if he can, will V. E. be liable to pay it again to e, 
 affignees ? or can the landlord make his election, and by givin , 
up the note to the aſſignees maintain a diſtreſs, or recover by 
ejectment the rent due previous to the bankruptcy, and the iſ. 
ing of the commiſſioa ? 


- Opinion. There is no doubt but the landlord may diſtrain the goods 
of the vendee, unleſs the receipt which he gave to E. be a bu 
to it. The note for which that receipt was given was not tran(- 

| ferred to him by the indorſement, therefore I underſtand the n- 
ceipt to be an acknowledgment of ſatisfatien only in the caſe of i, 
that note being paid voluntarily, which for want of an indorſe- Wi p 
ment by a perſon having power to aſſign he could not compel iy 
the payment of. I conſider E. as a bankrupt from the day of the ( 
arreſt. If the landlord may diſtrain for the rent, the aflignen d 
muſt make it good to their vendee ; but I think the landlori 
muſt in ſuch caſe give up the note to the aſſignees, who might 
maintain trover for it. The note being in poſſeſſion of the aſig 
nees, they may recover the 20 J. againſt V. E. if they chuſe u 

ſue upon that rather than the book debt; but they cannot hat 
both. Upon the whole therefore, I think the juſtice of the cal 
is, that the aſſignees ſhould pay the landlord his rent, and re- 


ceive the 201. of V. E. | 
November 21, 1767. E. Thurlow. We r 
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24, D indenture of four parts, between Sir 7. R. of 
the firſt part, C. R. his ſiſter, of the ſecond part, 


2% 
, L. of the third part, and Serjeant S. and E. H. Eſq; of the fourth 


een the ſaid H. and the ſaid C. the ſaid Sir T. covenanted with H. to 
y within a 0 after the marriage, 3000 l. with intereſt from the 
ariage to (aid S. and H. or ſuch other perſons as the ſaid H. and 
intended wife ſhould direct for the purpoſes after mentioned. 

ad the ſaid H. covenanted with the ſaid Sir T. that the ſaid H. will 
within a year after the marriage 3000 l. to ſaid S. and H. or ſuch 
rſons as Sir T. and C. ſhall direct for the purpoſes aſter mentioned. 
And it was declared between the parties, that the faid ſums of 3000 l. 
d 3000 J. ſhall be laid out in the purchaſe of freehold or copyhold 
nds or hereditaments, and be ſettled thus, viz. 

Ta the uſe of H. for life, Remainder to the ſaid C. for life, remainder 
the firſt and other ſons of the marriage, remainder to the daughters 
tenants in common, remainder to the right heirs of H. 

Previſee for enabling the ſaid H. and his intended wife, or the ſur- 
or, to charge the lands with 2000 /. for the younger children. 
Proviſoe alſo, that the ſaid 3000 J. and 3000 J. or any part thereof, 
ay be laid out in the purchaſe of any freehold eſtates, to be ſettled 
the ſame uſes and purpoſes. as near as may be, as are before limited 
d expreſſed, and ſubjef to the ſame powers and proviſoes. | 
Aud it was agreed, till ſuch purchaſe was made, that the ſaid 3000 J. 
d 3000 /. when paid, ſhall be depoſited for ſafe cuſtody upon lands or 
er ſecurities as the ſaid H. and C. or the ſurvivor ſhall direct, in the 
— of Sir T. R. S. and H. and the ſurvivor, his executors or ad- 
miſtrators. 


lid it was agreed that the truſtees ſhould not be chargeable with an 


$ of the money ſo depoſited, lent, or laid out, nor with the receipt 


any other manies than what they actually received, nor one with 


receipt or loſs of the other, and that the truſtees may deduct out of 
booo J. their charges and expences. 
A bond was given from H. to Sir T. R. Serjeant S. and Mr. H. in 
reren for H. leaving at his death to his younger children 
000. 
Mie, The above mentioned marriage took effect, and 
In 1729, There then being living of that marriage three ſons, T. R. 
R. 4000 /. to wit, 300 l. part thereof, paid by Sir T. R. and 10001, 


ander thereof paid by H. was laid out in the purchaſe of an eſtate 


i by leaſe of the Dean and Chapter of St. Pauls, London, for 
enth. one years, And alſo in certain freehold lands, which leaſeho d 
i freehold were aſſigned and conveyed to S. and H. to the uſes and 
" the trufts in the marriage articles. | 


11 t M In 


f. f 
t was witneſſed, that in conſideration of a marriage intended be- 


/ 
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In Hilary term, 7 Gee. 2. A judgment in debt in the Common Pl 
for 4000 J. was confeſſed by. Mr. Serjeant 8. 

The 12th Feb. 1773, by a note ſigned by Mr. Serjeant S. Sir 7 
R. and Mr. H. taking notice of the above mentioned articles, aq 
that.20001, (part of the 3000 J. to be paid by Mr. H. in pur ſuauq 
of thoſe articles) remained unpaid, for ſecurity whereof the ſaid judy. 
ment was confeſſed, It was agreed, that upon payment of the (aj 
2000 J. by Mr. H. the ſaid judgment ſhall be vacated. 

The 274th: May, 1734, A leaſe from the Dean and Chapter of 9. 
Paul's was granted to Mr, Serjeant S. in conſideration of a ſurrendy 
of the leaſe above mentioned, to be purchaſed of the ſame premiſ 
for twenty-one years from Lady-day laſt at 30 J. per annum. 

The gth January, 1734, A bond was given from Mr. H. to M. 
Serjeant S. in 400 l. penalty, conditioned for the indemnifying the Sy. 
jeant from the tent and covenants in the above leaſe. 


Nate, On, the above judgment no execution has been taken ou, 
nor any other method taken to compel Mr. H. to pay the 200 
ſecured by the ſettlement, nor has any part of it been paid. 


Mrs. H. is long ſince dead, having left iſſue of the marriage on 
ſan only, now living, and Mr, Serjeant S. who. ſurvived Mn 
H. is alſo. lately dead, and Mr. H. is now living, and appre 
hended to be in circumſtances to anſwer the 2000/1, nos 
due from him, and Mr. Serjeant H.'s executor is apprehenſive lef 
the not proſecuting Mr. H. to fully perform the covenant in hi 
marriage. ſettlement from 1723 to 1734, ſhould be deemed in 
equity ſuch a groſs neglect as to charge the repreſentative of Mr, 
H. and Mr. Serjeant S. with the deficiency, in caſe Mr, H. he 
now inſolvent, and the not taking out execution on the juds- 
ment ſhould be deemed ſuch a groſs neglect in the Serjeant or hi 
repreſentative, as to make him perſonally liable. 


Sir S. R. has lately requeſted Serjeant S.'s repreſentative to ta 
out execution on the above ſettlement, which he has coaſentel 
to, if Sir T. will indemnify him. 


Query. As this caſe is ſo circumſtanced, how far and in what mas 
ner will Mr. Serjeant H. 's repreſentative be anſwerable for a 
ſuch neglect as aforeſaid, or how otherwiſe can he purge ore 
cuſe ſuch neglect, and, in general, pleaſe to adviſe what is pi 

per and adviſable for him now to do in th's caſe ? 


Opinion. I am of opinion, that the repreſentative of Mr, Serjeal 
S. will not be anſwerable for a groſs neglect in his teſtator ; d 
the 30001. was not originally demandable by Serjeant S. and I 
ſince it is ſtated to have been made payable either to them or | 
ſuch perſons as Sir T. R. and his ſiſter thould direct, and a pi 
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ment made to any other perſon in purſuance of ſuch direction 
would undoubtedly have been a good payment. And, beſides, 
if the parties intereſted in the money, or any one on their behalf, 
had even brought a bill againſt the truſtees to compel them to 
ſue for the money, or to take out execution on the judgment, 
Mr. Serjeant S. and H. would, even in ſuch caſe, only have 
been obliged to permit their names to be made uſe of in any ac- 
tion or ſuit which the other perſons might think proper to com- 
mence or Carry on for the recovery of the money, upon being 
properly indemnified ; and as this was all that the truſtees would 
have been obliged to do by compulſion, I conceive they would be 
under no obligation as truſtees to put themſelves to expence, by 
engaging in a law-ſuit without ſuch indemnity, eſpecially as the 
truſtees are made anſwerable only for what they ſhall actually 
receive. | 


Middle-Temple, Feb. 15, 1739. 


Tho. Clarke. 


Nite. Mr. H. is ſince become à bankrupt, 


Query. Ought Mr. Serjeant $.'s repreſentatives to make a claim of 


this debt before the commiſhoners, or is it more adviſable for 
him not to concern himſelf about the payment of the money ? 


Opinion, The claiming the debt before commiſſioners may be of ſer- 


vice to the infant fon (by procuring him ſome proviſion) and can- 
not, I conceive, be | prejudicial to Mr. Serjeant $.'s repreſenta- 
tives, and therefore I think it will be no ways improper to make 
ſuch a claim of the judgment debt before the commiſſioners. 


Tuly 15, 1740. The. Clarke. 


er, with the opinion of the judges, on ſeveral points relat- 
' ing to the window tax, 


CASE of a bouſe left in the care of a ſervant only. 


ſex, Steyning, T a meeting of the commiſſioners, for putting in 
. 23, 1750. execution the act relating to the duties on 
ſes, windows, and lights, Sir C. M. G. Bart. appealed againſt a 
ge of ſeventy-four windows in his houſe called Highden, and it 
ared to us, that the ſaid houſe is not inhabited, but left to the 

of a ſervant, who lives in part of the premiſes called a dog-ken- 

now converted into a heuſe, and taxed, and ſuch ſervant does not 

ge in the ſaid Highden houſe, but occaſionally airs the houſe, and 
$ care thereof; WE are of _ that the ſaid Highden houſe 
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ble with the ſaid duty, and therefore we gave no relief toth, 


is chargea 


ſaid appellant ; but he being diflatisfied with our determination, u. 
quired us to ſtate the caſe ſpecially, to be tranſmitted to one of th, 
judges of the court of King's Bench, or Common Pleas, or to one of th 
barons of the Excheguer, tor his opinion thereon, which we have hen 
ſtated accordingly, Given under ous hands the day and year aboy, 


written. 


- Opinion. We are of opinion, the determination of the commiſſu, 


ers is right. 


W. Lee. 

J. Wills. 
T. Parker. 

M. Wright. 

T. Deniſon. 


CASE Of two houſes made into one by communication. 


Kent, St. Paul's, 


| lowed her appeal. 


Opinion. We are of opinion, that the determination of the comni 


ſioners is wrong. 


W. Lee. 
F. Willes. 
. Parker. 
T. Diniſm. 


RS. F. holds two houſes which adjoin el 
Deptford. ' to each other, and have ſeparate and diſtin 
ſtair-caſes, And alſo diſtin avenues from the ſtreet to the houſe, u 
ſhe was charged by the aſſeſſors for them as two ſeparate houſes; þ 
the ſurveyor for the crown finding, on his inſpection, that there i 
communication between the two houſes by a door-way on the grount 
floor, which is conſtantly made uſe of, ſurcharged her for one ent 
tenement, againſt which ſhe appealed to the commiſſioners, who 


M. Fofter. 


J. B. 
E. H. 
T. L. 


M. Foſter. 
E. Cliue. 

S. S. Smythe. 
R. Adams. 
H. Legge. 


7.8. 
V. Ii 
1. ö. 


E. Clive. 
S. 8. Smythe. 
R, Adams. 


H. Legge. 
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CASE Where the appellant added one light in order to reduce the 
charge on the number of windows. 


Comty of N an appeal to the commiſſioners from a charge made 
Waircefler. by the ſurveyors of the windows, the following eaſe is 
tated at the ſurveyor's requeſt, parſuant to the act of parliament in 
that caſe made and provided. 

The appellant is by the aſſeſſors of the patiſh charged two ſhillings 
for his houſe 3 by the ſurveyors he is charged with ten windows ; 
he ſaith he hath but nine windows, having fixed between two of the 
windows a piece of glaſs of about four inches in breadth, and eleven 
inches in length. 

To this charge of the ſurveyor, the appellant hath appealed to the 
commiſſioners, ſuggeſting he ought not to be charged more than two 
ſhillings for his dwelling houſe; and the commiſſioners have deter- 
mined, that the appellant is not liable to be charged any more than 
two ſhillings for his houſe, and have taken off the charge made by 
the ſurveyor z with which determination the ſurveyor is diſſatisfied, 
apprehending the ſame to be contrary to the true intent and meaning 
of the ſtatute in that caſe made and provided. | 

We therefore the major part of the commiſſioners preſent at the 
ſaid appeal, at the requeſt of the ſurveyor, have ſtated and figned this 
caſe, and humbly ſubmit it to your lordſhips opinion, whether the 
tn windows ought, or ought not, to be charged ? 


join elol 
d diſtin 
Duſe, u 
uſes; d 
there i 


R. M. 
E. S. 


Opinion. We are of opinion, that this is a manifeſt evaſion of the 
act, therefore the determination of the commiſſioners is wrong. 


Mansfield. T. Deniſm. 
J. Wilks. AH. Foſter. 
T. Parker. 


Serjeants- Inn, Fune 27, 1757- 


The determination of the judges, that the owners of all houſes, let 
out 40 inmates, ſhould pay the duty on bouſes and windows charge- 
able thereon, 


C-A 3: i 
Middleſex, T a meeting of the commiſſioners of the land-tax, as 
to wit, commiſſioners for putting in execution feveral acts of 


parliament, made and paſſed for granting to his Majeſty ſeveral rates 

and duties upon houſes, windows, or lights Cc. at the Hf hite- Hart 

C A) tavern, in Holborn, on Wedneſday, Fibruary the 26th, 1755, Mr. S. . 
I appeared 


„ —— — oa Ra 
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appealed againſt the window light tax, aſſeſſed on his eight houſes in 
Spread- Eagle-Court, Gray - Inn - Lane, in the pariſh of St, Andrew's, Hl. 
bourn, in the county of Middofex, let out unto tenants, containing ten 
windows or more in each houſe; and Mr. P. one of the collectors for 
the window light duties, and one of the overſeers of the poor for the ſaid 

riſh, being examined touching the matter in queſtion, informed the 

ard, that the landlords of theſe houſes doth not pay to church or 
poor's rates, but pays other pariſh rates for the ſame, as ſcavenger and 
watch. The commiſſioners preſent were of opinion, that the cir. 
cumſtances or merits of the ſaid appeal was within the meaning of the 
act of parliament, made and provided in that behalf, and therefore 
allowed the ſaid appeal, and diſcharged the ſaid tax by virtue of the 
following clauſe in the ſaid act, folio 128, to wit, 

« And be it enacted and declared by the authority aforeſaid, that 
© where any dwelling houſe is, or ſhall be let in different apart- 


ments to ſeveral perſons, and the landlord of ſuch houſe pays 


« other taxes and pariſh rates for the ſame, ſuch landlord ſhall be 
% deemed and taken to be the occupier of ſuch dwelling houſe, and 
« be charged with, and liable to pay the ſaid rates and duties for 
« the ſame, as one entire , houſe.” Upon which Mr. G. ſurveyor 
for the crown, being preſent, and diſſatisfied with the above de- 
termination of the commiſſioners, deſired the caſe might be ſtated to 
be laid before the judges for their opinions thereon, alledging, that 
by the following clauſe in the ſaid act of partiament, the ſaid appel- 
lant ought to pay the tax aſſeſſed on his houſes abovementioned, 
to wit. 

& Provided always, and be it further enacted and declared, that 
& ſuch dwelling houſe only, where the occupier or occupiers thereof 
« by reaſon of his, her, or their poverty only, is or are exempted 
om the uſual taxes, payments, and contributions, towards the 
«church and poor, ſhall be conſtrued or underſtood to be exempted 
*« out of this act, or diſcharged of the rates and duties hereby grant- 
6& ed, and that only in ſuch caſes where the dwelling houſes ſo occu- 
< pied are cottages, not containing above nine windows (or lights) 
« in the whole, any thing herein contained to the contrary notwith- 
« ſtanding.” Folio 125. 

And be it alſo enacted and declared, that where any houſe ſhall 
<« be inhabited by two or more perſon or perſons, or family or fami- 
« lies, ſuch houſes ſhall nevertheleſs be ſubject to, and ſhall in like 
% manner, pay the rates and duties charged on houſes, windows, ot 
<« lights, by this act, as if ſuch houſe was inhabited by one perſon or 
family only.” Folio 127. 


Query. 


Caſes in Law and Equity; 


14. virtue of the abovementioned clauſes or not. 


ty 
AJ. 


J. R. 


. 
* * 
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CASE Relating to work-ſhops, ware-rooms &c. in the Pundred of 
Pottern Canning Cc. Com, Wilts. 


IWilhire, T a meeting of the commiſſioners for hearing and de- 


dows, and lights, for the hundred of Pottern and Cannings,, and bo- 
rough of Deviſes, in the ſaid county, on the 10th day of February, 
1757, S. P. of the ſaid borough of Deviſes, clothier, being poſſeſſed 
of, and occupying a building in the ſaid borough, lying under, or 
covered with one roof; which building is four ftories high, viz. A 
ground floor, and three ſtories over that. Part of the ground floor 
and chambers of the ſaid dwelling-houſe, are uſed for habitation and 
dwelling, (in which part are eighteen windows); but the other part 
of the ground floor and chambers of the ſaid building are uſed for 
work-ſhops for carrying on the clothing trade, and for manufac- 
turing woollen cloth, and for ware-rooms, and ſtowing wool and 
other materials in carrying on the woollen manufacture, and not as a 
dwelling- houſe, or for lodging or habitation; and ſome of the ſaid 


ſhall ware-rooms Jie over that part uſed for a dwelling-houſe, (in which 
ks part uſed for working-ſhops and ware-rooms are fixteen windows). 
like 


There is an entry or paſſage on the ground floor of the ſaid building, 
„ Of {Which runs through the middle of the ſaid building, and which is the 
only entrance into, or from the ſaid building, which divides the part 
uſed for a dwelling-houſe from the part uſed for ſhops and ware- 
Toms, viz, the entrance into the ſame paſſage is by one door 
out of the ſtreet, and out at another door to the yard or backſide be- 
longing to the ſame building. In the ſame entry or paſſage there is 
ne door on the right hand, leading into that part of the building 
dich is uſed for a dwelling-houle, and another on the left hand 
eding into that part of the building which is uſed for work- ſhops 

and 


er 


$7 
| in Quere, Whether the ſaid 8. S. is chargeable for the faid premiſes by 


to wit. tefmining the appeals upon the tax on houſes, win- 
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and ware-houſes, There is a cloſe partition, both above and below, 
between the part uſed for a dwelling-houſe, and the part uſed for work. 
ſhops or ware-houſes ; and there is no communication between the 
dwelling-bouſe, working-ſhops, and ware-houſes, either above 
or below ſtairs (except by the aforeſaid entry or paſſage) there being 
a ſtait-caſe in the work-ſhops below ſtairs, for going up into all 
the ware-rooms above ſtairs. The ſaid S. P. was charged by the 
aſſeſſors in the parochial aſſeſſment only for the above eighteen win- 
dows, in that part of the ſaid building uſed for a dwelling-houſe; but 
the ſurveyor of this diviſion, on his ſurveying, finding thirty - ft 
windows in the ſaid building, viz. eigbteen in the dwelling-houſe, 
and ſeventeen in that part made uſe of for work-ſhops, and ware- 
houſes, (conceiving that as all the ſaid building was under one roof, 
all of it ought to be looked upon as part of a dwelling-houſe) left no- 
tice in writing with the ſaid 8. P. that he intended to make a fur. 
charge on him for ſeventeen windows ; againſt which ſurcharge the 
ſaid 8. P. made his appeal; and on hearing the ſaid appeal we were 
and are of opinion, that the ſeventeen windows in that part of the 
ſaid building which is uſed for work-ſhops and ware-houſes only, 
are not chargeable by the ſaid act, the ſame being ſeparate, diſtind, 
and entire, from that part uſed for a dwelling-houſe and habitation, 
and therefore we have not confirmed the ſurveyor's charge. 

PL T. the general ſurveyor of this diviſion, declaring himſelf 
diſſatisfied with our ſaid determination, and requiring us to ſtate ſpeci- 
ally and ſign the caſe aforeſaid, in order that it might be tranſmittel 
to one of the juſtices of his Majeſty's court of King's Bench or Gommm 
Pleas, or to one of- the barons of his Majefly's court of Exchequer, 


7. 8. 
IW. L. 
G. WW. 


"we do hereby humbly certify the ſame accordingly, 


Opinion, We are of opinion, that the determination of the commil- 
ſioners is wrong. EE, 


Mansfield. T. Deniſon, 
Yo Willes. AT. Foſter. 
T. Parker, 


Serjeart's-Inn, June 29, 1757 · 


CASE On a ſurcharge of windows & 


\bove heller, in R. R. D. ſtands charged by the aſſeſſors for four 
dein fer, 1758. 1 en windows, or lights, and the ſurveyor by his 
rcharge has raiſed him to twenty windows, | 
y the Upon appeal this day the caſe appears to be, that the increaſe of 

4 windnws is occaſtoned by charging two ſhop windows, two ware- 
- but Woot windows, one compting-houſe window, and one garret window, 
fre ſed only for the laying in of timber and boxes in his trade. 

The eommiſſioners apprehend, that Mr. D. ſhould ſtand charged, 
ording to the original aſſeſſment, at fourteen windows ; for that in 
e enumeration in the act, no ſhops, warehouſes, or compting- 
ſes, are directed to be aſſeſſed ; though places of leſs conſequence, 
ch as waſh-houſe, pantry, landry, larder &c. are. 


4 th Wherefore their determination is, that Mr. D. ſhould ſtand charg- 
| for fourteen windows or lights; with which determination the ſur- 
were Por declares himſelf diſſatisfied. 
pf the P.$ 
only, 5 
ſind, 5 3 | 
—_— E. X. 
uimſelf 4 : = 
 ſpeci- 5 
* ited Opinion, We are of opinion, that the determination of the commiſ- 
— fioners is wrong. 
heguer, | 

—_— S8. S. Smythe. 
. Fs illes. R. Adams. 
L. . Parker. H. Bathurſt, 
W. T. Deniſon, E. Wilmot. 

f M. Foſler. W. Neel. 

mami BYE, Clive. | 


a 


Srrjeants-Inn, June 19, 1759. 
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town and county, ing and determining appeals upon the 
indow tax on houſes, windows, and lights, for the ſaid town and 
bunty, on the firſt day of September, 1758. 
J. M. of Pilgrim Quarter, in the ſaid town, (upon notice given to 
ie ſurveyor of the ſaid town) appealed upon a charge ef fifty-two 
ndnws, or lights, charged by the parochial aſſeſſors upon his dwel- 
ig-houſe, with the appurtenances ; upon which notice, a ſurvey being 
ade by the ſaid ſurveyor, the ſtate of the caſe appeared as follows, viz. 
12 1 From 


ewcafle upen Tyne, A: a meeting of the commiſſioners for hear- 
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From the ſtreet there is only one entrance into the dwelling- hoi 
and into a ſquare court or 7 backward ; in which court or yay 
a building adjoined to the ſaid dwelling-houſe, but not ſo high az m 
ſaid dwelling-houſe by one ſtory ; which building is not lodged i 
but made aſe of as printing-offices and ware- rooms. The ſaid bull 
ing is three ſtories high, viz. one ground-floor, and two ſtories ow 
in each of which was a communication between the dwelling-hoy 
and the ſaid building upon the landings of each ſtory ; which « 
munications are now built up. That there is now, no way into the ( 
printing-offices and ware - rooms, or any part of them, but by a ft; 
caſe out of the aboveſaid court or yard. That underneath part of t 
ſaid printing-offices and ware-rooms, on the ground-floor, is a brey 
houſe, and a back-kitchen having a fire-grate and pot fixed, an 
dreſſer and ſhelves, though alledged by the appellant not to be made 
of as a back-kitchen, but as a ware- room. Underneath another g 
of the ſaid building is an office for keeping of accounts. Into whit 
brew-bouſe, back-kitchen, and office, on the ground-floor, ate 
parate entrances from the paſſage in the ſaid court: in which fe 
building are twenty- five window: or lights, of which the appellant (ii 
he ought to be relieved, as a ſeparate building from his dwellin 
houſe, the communication being built up between the ſaid offices u 
dwelling-houſe: but we, the majority of the commiſſioners preſe 
from the ſtate of the caſe above, were and are of opinion, That 
windows and lights in the ſaid building are chargeable, and therefy 
did not relieve the ſaid appellant ; who being diflatisfied with our & 
termination, requeſted a ſtate of the caſe to be tranſmitted to one 
His Majeſty's juſtices of the court of King's-Bench or Common- Pleas, ot 
one of the barons of his Majeſty's court of Exchequer : we do hen 
humbly certify the ſame accordingly, Witneſs our hands. 


IRF 
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Opinion. We are of opinion, That the determination of the cor 
miſſioners is 11ght, 


Mansfield. x S. S. Smythe. 0 
J. Wilkes. R. Adams. 
T. Parker. H. Bathurſt, F 
T. Neniſon. | E. Wilmot, | 
A. Fefler. I. Noel. c 
E. Clive. | | 7 
F 
. Serjeants- Inn, June 19, 1759. 1 


72 


C AS! 


Caſes in Law and Equity. 91 
1 


ounty of M H. is now in poſſeſſion (as heir at law of his 
cefter. late father) of two houſes, which were ſeparate 
xrchaſes, made by his ſaid father; and one of which houſes had 
en for many years inhabited by Mr. H.'s late father and himſelf 
| the year 1747, when Mr. H. pulled down one of the ſaid houſes, 
jen being in the occupation of J. B. and rebuilt the ſame : and which 
id two houſes adjoin cloſe to each other, and have ſeparate and 
tint ſtair-caſes, and. alſo different avenues from the ſtreet to the 
ſe, and there is an inward communication between the two houſes 
i door-way on the ground-floor, which is conſtantly made uſe of: 
xd Mr. H. ever ſince the ſaid two houſes were in his poſſeſſion, has 
charged (as well by the aſſeſſors of the window-tax as collectors 
the land-tax, and overſeers of poor and pariſh rates) for them as 
o ſeparate houſes; and the ſame have always been, and are now, 
finguiſhed or known as two houſes, 
Mr. H. the appellant, is by the aſſeſſors of Mr. Alderman B.'s ward, 
Liicefler, charged for the ſaid premiſes to the window-tax for one 
tire tenement, | 
To this charge of the aſſeſſors and ſurveyors of the diviſion afore- 
hereſoWid, Mr. H. the appellant, hath appealed to the commiſſioners, and 
our Me commiſſioners have determined, that the appellant is liable to be 
o one Warped for one entire tenement, and not for two ſeparate houſes to 
a5, ot Me window-tax ; with which determination Mr. H. the appellant, is 
ſatisfied, | | 
We therefore, the commiſſioners preſent at the ſaid appeal, at the 
queſt of the ſaid Mr, H. the appellant, have ſtated and ſigned this 
ſe, and humbly ſubmit it to your lordſhips opinion, Whether the 
d Mr, H. is chargeable for the ſaid premiſes to the window-tax for 
je entire tenement, or for two ſeparate houſes, 
Fo H. Mayor. 
8 
T. S 


Opinion, We are of opinion, That the determination of the com- 
miſſioners is right. . 


Mansfield. S. S. Smythe, 
J. Wilkes. R. Adams. 
7. Parker, H. Bathurſt. 
T. Deniſon. E. Milmot. 
M. Foſler. V. Neel. 

E. Clive, 


eants-Tnn, June 19, 1759. 
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City of Oxford, in the  FPON an appeal to the commiſionm i / 
county of Oxford. from a charge made by the ſurveyor 


the windows, the following caſe is ſtated at the ſurveyor's reque 
purſuant to the act of parliament in that caſe made and provided, 
The appellant is by the aſſeſſors of the pariſh aſſeſſed for four 
windows, and by the ſurveyor is charged for fixteen windows ; . 
appellant having laid four windows into two, as appears by the pl 
hereunder, | 


One entire Frame, | One entire Frame. 


FIT HEE 50 0 „„ 
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To this charge of the ſurveyor, the appellant hath appealed tot 
commiſſioners, ſuggeſting, he ought not to be charged more i 
fourteen windews. And the commiſſioners have determined, that 
appellant is not liable to be charged more than fourteen windnus, u 
have taken off the charge of the ſurveyor : with which determinaty 
the ſurveyor is diſſatisfied, apprehending the ſame to be contrary 
the true intent and meaning of the ſtatute in that caſe made a 
provided, 
We therefore, the major part of the commiſſioners, preſent 
the ſaid appeal, at the requeſt of the ſurveyor, bave ſtated and fignt 
this caſe, and humbly ſubmit to your lordſhips opinion, Whetk 
the ſame ought to be charged or not, 


March 2, 1759. „N. 


Opinion, We are of opinion, That the determination of the ce 
miffioners is wrong, 


Mansfield. | S. S. Smythe, 
J. Wille, 24 — 
T. Parker. H. Bathurſt, 
. Deniſon, E. Wilmat. 
A. Fefier. | IP. Neel, 

E. Clive. 


Serjeants Inn, June 19, 1759. 
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HE Rev. Mr. ä — Lady-day, 
let and ſet the reQory of Middle-Chinneck to 7. W. at the yearly 
rate of 821. per annum. brief memorandum of which was drawn 
up on a ſcrap of paper, and ſigned by each of them; in which it was 
ſtipulated, that the ſaid W. ſhould pay Mr, C. 101. at Midſummer, 
601. at Michaelmas, 61. at Chriſtmas, and 61. more at Lady-day. 
Some time after, V. perceiving what a fooliſh contract he had made, 
acquainted his landlord, that he could not, nor ever would, pay the 
rent after that unequal manner. To which Mr. C. replied, then pay 
it as you can, V. accordingly always paid his Michaelmas rent at 
Chrijimas, and his Lady-day's at Midſummer. 


Query, Now, as Mr. C. died on the 3d of September laſt, I ſhould 
be glad to know, What proportion of rent his,executrix can 
legally, or equitably claim from the ſaid 7. VJ. Can ſhe claim 
agreeable to the proportion of tithes, that were ſevered from the 
ground, to the day of her huſband's death ? or only (as a tenant 
for life) a proportionable ſhare of the Michaelmas rent? or is 
the original contract binding, and the rent to be paid agreeable 
thereto ? 


Opinion. I am of opinion, That this caſe is not within the act of 
11 Geo, 2. cap. 19. and that Mr. C. had more reaſon to com- 
plain of the periods of time for payment of the rent than Mr. 
. had, If it can be made appear to the ſatisfaction of a 
court of equity, that the times and ſums in the written 
ment were varied by the conſent of both parties, to equal 
quarterly payments, I think, as Mr. C.'s executrix will loſe 
the rent between Midſummer and Michaelmas, it then will only 
be after the rate of 20/. a quarter; but if the written agree- 
ment remains in full force, ſhe appears to me to be without 
remedy for the part of the 60/, between Midſummer and 
Mithaslmas, and muſt refer it to the tenant's conſcience. 


February 7, 1766. M. Sayer. 


SE. '-S:: 


June , P. by his will deviſes to a youngeſt ſon in theſe words, 
1762, * vix. a | 

Item, I give to my ſon T. P. all that part of the eſtate which I 

„bought of my brother-in-law V. P. and likewiſe à ground, 

„called by the name of Golden Lays, which 1 bought of one 

J. G. Andlikewiſe I give my fon T. two acres of land lying 

'in a field called Penyland, bought of J. M. And alſo 
« give my ſon T. the houſe and orchard, and three lands 
a „ ſhuting 


94 Cales in Law and Equity. 
4 ſhuting into the orchard, being lands which 1 bought of 
46 N. 8 | 
The teſtator alſo deviſes to his eldeſt ſon as follows: 


« Jtem, I give to my ſon FJ. P. all the reſt part of the eftate x 
&« Greet, as I got by law, as the award will plainly fe 
« forth,” | 


Nete, All the premiſes are freehold, 


» What eftate and intereſt does T. the youngeſt ſon, and J. p, I 
the eldeſt ſon and heir, reſpectively take under the above de. 
viſes, or otherwiſe ? 


Opinion. I am of opinion, That the above will is not duly atteſted, 
ſo as to paſs fiechold eſtates ; and that the eldeſt ſon J. take 4 
the whole freehold, as the eldeſt fon and heir of his father. 


Ine. Temple, June 26, 1767. Thomas Narren. cou 
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Ar. Collet's opinion on the foregoing caſe. 
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By the above-mentioned deviſe to 7. the youngeſt ſon, if there N 
were not other words in the will to ſhew the intention of the N ne 
teſtator, I think he would only be intitled to an eſtate for Nor 
life, in the premiſes deviſed to him; but as by the will (the H pat 
probate of which is laid before me, with the above caſe) four 
ſeveral] legacies, of 100/. each, are equally charged on the 
eſtates deviſed to T. and F. to be paid within a year after the 
teftator's death, of when the Jegatees ſhould attain the age of 
twenty-two years, it appears clearly to be the teſtator's in- 
tention to give to each of his ſons an eſtate in fee in the pre- | 
miſes deviſed to him; and it hath been often determined, that 
where lands are deviſed to a perſon charged with the payment 
of a ſum of money in groſs, to be paid at all events at a cer- 
tain time, which is the above caſe, a fee is deviſed, with- 
out any other words to paſs the inheritance ; and more eſpe- 
- cially when the profits of the lands would not by the time 
the A thereon charged are payable, amount to ſufficient 
to diſcharge them ; for without the fee was in ſuch caſe to 
paſs, it might happen that the deviſee, inſtead of gaining by 7 
the deviſe, might be a loſer, and not reap any benefit, which WW; 
could never be the teſtator's intention; and wherever the in- 
tent of the teſtator can be apparently collected from the will, N fee 
it will ſupply the want of thoſe words which are neceſſary in 
deeds to convey an inheritance, thi 
Tewkeſbury, Dec. I, 1767, ; H. Collet. ſio 


Mr. 
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0 Mr. Madocks's * on the foregoing caſe. 


Upon, reading a copy of the will at large, I am of opinion that 
'- both 7. and J. take an eftate in fee-ſiffiple, in the ſeveral 
eſtates deviſed to them reſpeRively by the will. The words 
at the cloſe of the will, viz. [Each perſon paying his equal 
ſhare of all legacies and debts, &c.] are decifive of the doubt 
in the former part of the will, and clearly give each of them 


an eſtate in fee-ſimple, 


Lincoln's-Inn, Dec. 22, 1767. John Madechs, / 


'C A- 8. E 


B. who died inteſtate, ſuffered a recovery of his whole eſtate in 
* 1708, and by a marriage ſettlement, dated 1714, excepts out of 
the ſaid ſettlement, ALL that the lordſhip or manor of C. in the 
county of D. with all the rights and appurtenances thereof ; together 
with the free-warren ; And alſo a moiety of the ſaid hundred of C. in 
the ſaid county of D. with the appurtenances ; And alſo the free- chap- 
pel or chauntry of E. And alſo except ALL thoſe two meſſuages or 
tenements in F. and G. in the ſaid ſettlement mentioned; And alſo 
two other meſſuages or tenements in H. and 7. in the ſaid ſettlement 
mentioned, or one of them, one whereof is called St. MH. and now 
or late in the occupation of L. and the other now or late in the occu- 
pation of . 


Query, Whether by the words of the laſt mentioned exceptions, any 
land can or do paſs with the ſaid four — or tenements, 
though the tenants do hold lands with them 


Opinion, I think the lands uſually held with the meſſuages, are 
part of the tenements excepted. | 


May 30, 1747 Dudley Ryder. 


E XK 8 © 


V. a mariner belonging to his Majeſty's ſhip Princeſs Reyal, died 
7 inteſtate on board the ſaid ſhip in his Majeſty's ſervice, leaving 
a wife, M. V. | Wy BY 

The widow took out letters of adminiſtration to her ſaid huſband 
from Doors Commons. 

The widow, by letter of attorney, employed J. L. to receive from 
the treaſurer, or pay-maſter of his Majeſty's navy, or the commiſ- 
loners or pay-maſters of the wages and prigze- money at the W 

1 ce 
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fice or elſewhere, and all others whom it did or might concern, All 
wages and priae-money due to her as adminiſtratrix as aforeſaid, 
The ſaid Mr. L. ſent up to Mr. L. the letters of adminiſtration, j 
order to ſearch at the Navy-Office, to ſee what was due to the deeeaje| 
Mr. L. ſent his clerk, (Mr. R. fince deceaſed) to the Na- O 
where he was told the ſhip's books were at Chatham, Mr. R. yy 
directed to one N belonging to the office at Chatham, and he ſent dom 
to F. the letters of adminiſtration, in order to ſearch and find out why 
. was due; and he F. did ſearch, and there appeared by the boch 
to be due 31 J. 85. 10 d. | | | 
One 7. 2 informed from the office at Chatham) conductor 9 
the office at Chatham, (to whom F. directed the letters of adminiſin. 
tion) received from the clerk in perſon belonging to the Navy-Ofiy, 
whoſe buſineſs is to pay the wages and prize-money, the ail 
31 J. 84. 10d. without any letter of attorney, or any thing from thy 
widow the adminiſtratrix; and the ſaid C. pretends, that he paid the 
311 85. 104. to one S. in London, and delivered him the letten d 
adminiſtration, and S. pretends he paid F. all. the money ſave 104 
which 10 d. And alſo the letters of adminiſtration, S. now has in hj 
hands, as he acknowledges. F. is abſconded, and cannot be found; 
S. is willing to pay the 10d, and deliver up the letters of admin 
ſtration. 


Query, If the widow and adminiſtratrix cannot maintain an adi 

for the ſaid 311. 8s. for money had and received to her uk 
againſt the treaſurer, or commidioners of the navy, or the q 
ficer belonging to the office at Chatham, (as they have the le. 
ters of 5 as aforeſaid) and paid the 37d. 84. to N. u 
aforeſaid, or what other remedy, and againſt whom, has thi 
poor woman for the ſaid 311. 85.? 


Opinion. The widow having once given a letter of attorney to Mr 
L. truſted him to do what he would with it, and therefore, 
though Mr. C. had no particular warrant or pawer from the 
widow, to him expreſsly, yet he acted under the letter of at- 
torney made to L. which was a ſufficient authority for C. u 
receive, and for the pay-maſter to pay, and therefore ng ic. 
tion can lie againſt the pay-maſter or any of his clerks; and 
if Mr. C. can diſcharge himſelf, by proving payment to J. 
then C. is well diſcharged, and the widow's remedy is again 
F. and if F. is inſolvent, ſhe muſt make the beſt end ſhe ci 
with him. | 


Taner-Temple, Nov, 20, 1768. Thomas Narri 
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ceaſe(, ry Y indenture between V. G. and E. his wife, of the one part, 
Offi 7. T. and G. V. of the other part, reciting, That the eſtate and 
N. eas the ſaid E. G. was poſſeſſed of at the time of her marriage with 


e faid V. G. which was then lately ſolemnized, were eſtimated at the 
n of 200/. after payment and ſatis faction of her debts ; and that 
e ſaid V. G. previous to the ſaid marriage, conſented and agreed to 
tle the ſaid 2001. on the truſts hereafter mentioned; but being 


Cor to en incapable of advancing the ſame, did by his bond of equal date 
iniſin. erewith, engage for the payment thereof to the ſaid T. and V. on the 
. h of Sept. then next with intereſt at 4 J. per cent. On which ſecurity 
e (aid 


and I. by the direction of E. G. were to permit V. G. to continue it 
ing her life, It is therein witneſſed, declared, and agreed, That the 
d 2001. ſhould remain, continue, and be, to and upon the follow- 
g truſts, (that is to ſay) Ia truf? for all and every the three children 
aid E. G. by J. B. her former huſband, namely, A. B. E. B. 
IS. B. in equal ſhares as tenants in common, at ſuch time or 
nes as ſaid E. G. notwithſtanding her coverture, ſhould by deed or 
ſtrument in writing, duly executed and atteſted, direct or appoint ; 
d in default of ſuch appointment, at the death of ſaid E. G. In 
f for all and every of them the ſaid A. B. E. B. and S. B. in equal 
res as tenants in common, to be divided between them at the death 
her ut Bi the ſaid E. G. And it was thereby declared and agreed by and be- 
een all the ſaid parties thereto, that until ſuch appointment ſhould 
made, or until the deceaſe of ſaid E. G. it ſhould and might be law- 
for ſaid T. and . or the ſurvivor, his executors, adminiſtrators, and 


as thi jns, to put, place, and continue at intereſt the ſaid 2001. on good, 

, and perſonal ſecurities, (but with the conſent and approbation 

laid E. G.) the intereſt and produce whereof ſhould from time to 
to Mr, e be paid to, and received by ſuch perſon and perſons, and for 
erefor, fen uſes and purpoſes, and in ſuch parts and proportions, manner, 
rom the BY: form as aforeſaid, E. G. ſhould from time to time, and at any 
r of at- Mee or times during her life, notwithſtanding her coverture, and whe- 
or C. to ſhe ſhould be covert or ſole, by writing or writings under her 
no + nd direct or appoint, To the intent that the ſame, or any part thereof 
- A* ht not be at the diſpoſal, or ſubject or liable to the controul or 


ermeddling of ſaid V. G. but only at her own ſole and ſeparate diſ- 
al; and in default, and until ſuch direction and appointment, To the 
fer hands of the ſaid E. G. or otherwiſe ſhould permit and ſuffer het 
receive and take the ſame to and for her own ſole and ſeparate uſe 
d benefit, whoſe receipt, under her hand, ſhould from time to time, 
withſtanding her coverture, be a ſufficient diſcharge to the perſon 
perſons who ſhould ſo pay the ſame, for ſo much thereof for which 
1 receipt ſhould be taken. | 


ASE V. B. This deed was executed by all the parties, and properly 


atteſted, . 


13 10 By 


4a 
: 9 vx --— —_—— Sz - "— 
1 * = — 


2 6 r 


— —— 


eee 


2 - 
<cC 


-— 
8 


98 Cafes in Law and Equity. 


By indenture between ſaid WV, G. and E. his wife, of the 9 
part, and ſaid J. T. and E. of the other part, reciting the |y 
deed, and that the ſaid J. B. died inteſtate, and that ſaid A. B. F. 
and S. B. became intitled to two-thirds of his perſonal eſtate, amount 
to upwards of 200 J. And aiſo, That it was agreed that the ſaid 200 
ſecured by ſaid . G. on his bond, was intended, and ſhould go: 
be accepted for ſaid A. B. E. B. and S. B. in part of their diſtributy 
ſhares of their ſaid father's effects; And allo, That the money, fecy 
ties for money, goods, chattels, and effects mentioned and contained} 
a ſchedule therein referred to, were accepted by ſaid T. and V. x f 
ſum of 206 J. 15. 11 d. in full diſcharge of the faid 2001. due fg 
the ſaid V. G. on the ſaid bond, and as far as they lawfully might] 
ſatisfaRtion of the diſtributive ſhares of the ſaid 4. B. E. B. and J. 
of their father's effects, it appearing to be ſufficient for that purpo 
It is witneſſed, That in purſuance of the ſaid agreement, and fort 
purpoſes aforeſaid, the ſaid E. G. by virtue of and under the power: 


authority in and by the ſaid therein recited indenture,and all and eu ie 
other power and authority in her then veſted or repoſed, did din 5 
and Fppoint the ſaid 200 J. ſhould from the date thereof tem | 
continue, and be In truſt for the ſaid A. B. E. B. and S. B. in equi” 
ſhares as tenants in common : And it is therein further witneſſed, That | * 
the payment of ſaid 2001. and in ſatis faction of the remainder of H 
diſtributive ſhares of ſaid A. B. E. B. and S. B. in their ſaid father? 
effects; And alſo in conſideration of 5 5. paid by ſaid T. and W. io ſi 
IV. G. Did grant, bargain, fell, aſſign, and deliver, to ſaid T, and 4 
ALL and ſingular the monies, ſecurities for money, goods, chat“ 
and effects, mentioned and contained in the ſchedule thereto annex " 
and above referred to, and every part or parcel thereof, with the appu 2 
tenances, Te bold to the ſaid T. and V. their executors, adminiftrato T 
and aſſigns for ever, but u truſ to keep and preſerve, or manage: 
diſpoſe thereof as they ſhould fee proper, for the uſe, benefit, and ai « 
vantage of ſaid A. B. E. B. and S. B. their executors, adminiſtraton or 
and aſſigns. if 
EX cl 
The ſaid E. G. during her widowhood, took out letters of admit 
ſtration in the proper Eccleſiaſtical court for the dioceſe, for the eff i 
of the ſaid 7. B. her former huſband. ; = 
£ 01 
The children are all upwards of ten years old. pr 
| m 
Query, If the mother has an appointment in the Ecclgſſaſſical as 1 
of the dioceſe, of the guardianſhip of her ſaid children, . 
the truſtees be well ſatisfied in delivering over the monies a 7 
goods to her, and what diſcharge ſhould they have ? 1 
Opinion, I am of opinion, That if the mother ſhould be appoint 4 
guardian of her children in the Eccliſiaſtical court, the trullt 4 
will not be juſtified in delivering over the nonies and gg, 


1 
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to her, but that they muſt preſerve and keep the ſame for the 
benefit of the children, on the truſis repoſed in them, and 
that the mother can give them no ſufficient diſcharge, | 
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February 12, 1768. R. Perryn. 


Bo T Jan. 1767, Mr. 7. B. agreed to demiſe to V. F. a 

meſſuage and lands at Danbury in Eſſex, for ten years with an 
tion in the leſſee for ten years further; the leſſor was to lay out 45 J. 
the houſe and buildings, (they are Mr. F.'s own words in a written i | 
opoſal) and the leſſor was to keep the meſſuage in repair, except | 
ifs windows, The leſſor was to take ſeveral things on the pre- | 
iſes at an appraiſement, and a leaſe was to be prepared, | 


By leaſe between B. of the one part, and F. of the other part, . 
miſed a manſion houſe, with the cellars, wine vaults, out-buildings, 


That ms, ſtables, coach-houſe, cow-houſe, grainary, yards, ways, wa- 
* 7 n, Cc. And fix fields containing, twenty - eight acres, (ALL trees 
70 ipted, with liberty of ingreſs, Gc. for B.) To hold from Lady- day 


ten years with an agreement for a further term of ten years, at the 
tion of the leſſee, at the yearly rent of 45 J. payable quarterly, with 
jroviſoe for re-entry on non-payment of rent or breach of the co- 
nants, Amongſt other covenants the leſſor vas to keep all the pte- 
es; with the gates, ſtiles, Sc. in repair, glazing excepted. 


V. to fa 
. and | 
chatte 
annex 
je apput 
1iNrato 
nage: 
, and al 
iſtrator 


Then there is an agreement in the following words : 


And it is agreed by both parties, that the ſaid J. B. his heirs 
or aſſigns, ſhall and will, within i months from the date hereof, 
pay, or cauſe to be paid, into the hands of the ſaid It. F. his exe- 
cutors, adminiſtrators, or aſſigns, the ſum of 45/. which ſaid ſum 
of 45 J. the ſaid V. F. his executors, adminiſtrators, or affigns, 
hall and will lay out and expend on the manſ/izn-houſe, 
aach-houſe, cow-houſe, barn, and grainary, for the laying the fame 
out, the ſaid 7//, F. his executors, adminiſtrators, or aſhgns, ſhall 
produce receipts for the ſame being ſo laid out on the ſaid pre- 
miſes, and not elſewhere, whenever demanded by the ſaid J. B. 
bis heirs or aſſigns.“ 


f admin 
ze effecl 


Pical an 
ren, Mi 7 
onies There is not any covenant for a ſurrender of the premiſes at the 


of the term, 


The (aid 451. has been laid out by the leſſee, amongit other things 
faking away a timber built porch to the kitchen, with a door, two 
cap, one larger, a byg-houſe, the joiſis and floor of a hay-l:ft over the 
le, and @ dormer window in the roof, in turning the ſtable into a coach 

7 O 2 houſe, 
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_ thing. 


—— 


houſe, in removing a building near the kitchen door, and by turning i 
coach houſe into a fable. 


On an offer to ſettle the account of the ſtock taken by Mr, 
at an appraiſement, amounting to 83/7. 16s. 9d. Mr. F. wo 
duced bills to the amount of upwards of 45 J. the greater part 9 
which, aroſe from the before mentioned alterations, r. B. has 
jectad to allowing the ſum, alledging, that 45 l. ought to have been lu 
out in repairs, and not in alterations Gn the other hand, Mr. F. inf 
that he has a right to lay out 45 J. in what he will, and that it wa 
agreed originally, and the account is ſtill unſettled. The only en 
dence of the original agreement, is the attorney who prepared th 
leaſe, who at one time has ſaid one thing, and at another time a 


Query, As the leaſe contains a demiſe of a ſtable and cow-houſe part 
cularly, has Mr. F. a right to transform them into othe 
buildings, or to alter and remove, any other part of the 
miſed premiſes ;- and will Mr. F. be intitled to an alloy 
ance of more of the 45/. than has been laid out in af 
repairs ; and if the leaſe will not warrant the alterations, an 

' ſupport Mr, F.'s demand on that account, will Mr. F. b. 
at liberty to give evidence, by way of explaining the agree 
ment in the leaſe ? 


Opinion. As there is ſome little ambiguity in the words of the ci 
venant, (the covenant being that the 45 /. ſhall be Jaid out 
the manſion houſe, Cc. and not in the repair of the the mar 
ſion houſe, c.) the intention of the parties may be explaine 
by parel evidence. And as Mr. F. took the place for hi 
own habitation, as a gentleman, and not as a farmer, I think 
the alteration made by him, of converting the cob ba 
(which could be of no uſe to him as a cow houſe), into 

flable, Oc. could not be looked on as very unreaſonable 
eſpecially as he had ſo long a term as ten years, with an optio 
of ten years more. Therefore on the whole, I ſhould 10 
think it worth Mr. B.'s while, to riſque a law ſuit on this ac 

count, eſpecially as it is ſtated, that the attorney who pre 
pared the leaſe, varies a little in his account of the origit 
agreement, 


Lincoln Inn, May 12 1768, 


W. H Aſphurfl 
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e A8. 


furuft 29, LN the Will of A. D. of this date, duly executed and 
1758. atteſted, is the following deviſe. A 85 


« ] give and beqeath unto my nephew M. D. all that my freehold 
«© eftate that I bought of V. K. ſituate at Alhampton in the 
« county of Somerſet, To hold to him during his natural life, 
cc and after his deceaſe, to and amongſt his ius; and in default 
& of i ſue, to be divided between my nephew E. D. and my niece 
“MH. D. and to their heirs and aſſigns, for ever.“ 


The teſtator alſo gave to the ſaid M. D. four cloſes of ground, under 
the like limitation, to her iſſue, with remainder to the ſaid E. D. in 


fee, | 


And likewiſe gave, to the ſaid E. D. two cloſes of ground, under 
the like limitation, to his iſſue, with remainder to the ſaid MH. D. 
in fee. 


The ſaid V. E. and M. D. are brothers and ſiſters. V. D. ſuf- 
ſered a recovery, before he had iſſue, but now has iſſue one daugh- 
ter, = 


Ouery, If FF. D. had an eftate tail, or what eſtate under this will? 


— and could he, by the recovery, bar the remainders, or what 
xplaine effe& will it have ? | 
> for hi 


Opinion, I am of opinion, That V. D. took an eſtate tail by 
the will; and that by his ſuffering a recovery, he hath effec- 
tually docked the intail, and barred the remainders over, of 
the premiſſes deviſed to him. 


„I think 
ow-bouſ 
, Into 
aſonable 


ws May 19, 1768. W. Rive. 
1 ; Mr. Yorke's opinion on the foregoing caſe. 


E. Opinion, The whole ſtreſs of this caſe turns upon the word 
amongſt, If the deviſe had been to D. for life; and from 
and after his deceaſe, to his iſſue, Sc. I ſhould have thought 
clearly, that VJ. D. would have been tenant in tail, and maſ- 
ter of the eſtate; eſpecially having no children at the date of 
the will, or death of the teſtator. But, as it is penned, it 
may be argued, that the limitations operates by way of contin- 
gent remainder to the iſſue, who will take the lands, by way 
of iſſuing juintenancy for life. And this opinion receives conſi- 
derable ſtrength from the reaſonings in /i i/d's caſe, 6 —_ 
an 


Gu. 
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and from the argument of Lord Cowper, in the caſe of 
Coote v. Coote, 2 Vern. 546. However, the judges of the 
common law, have gone ſo far of late years to ſupport the ye. 
. neral intention of a, teſtator, in favour of the poſterity of 3 


root, of a particular ſucceſſion, that it is not improbable, in 
the preſent caſe, they may hold . D. to be tenant in tail, 
and conſtrue the word among/?, to carry the land, not to the iſe, 
to be enjoyed by them as ſuch, as joint. tenants, but ſucceſſtveh, 
in ſuch courſe as the law preſcribes heirs of the bedy, to take, 
T like this conſtruction beſt, and incline to it; yet think the 
caſe not free from doubt; aud wiſh, that the recovery had not 
been ſuffered, till the point had been cleared up, (as it is ſome. 
thing new), by the judgment of a court of law, upon a caſe 
made, or on a ſpecral verdict in cjeciment. 


May 26, 1768. 


EIA SS ©. 


FL. P. late of Finhead batchelor, occupied an eſtate of fix or ſeven 
hundred pounds a year, ſome arable and ſome paſture, and lived 
with his brother 7. P. his wife, five ſons, and one daughter; the ſaid 
H. was the maſter of the whole, and ſuffered his brother's wife M. 
to be ſole miſtreſs of the dairy, and to make and ſell the cheeſe and 
butter, and take charge of the houſehold affairs; ſhe, ſometimes on 
his purchaſing an eſtate, would bring him 500/. which was more 
than he expended, and ſhe was well known to be a careful miſtreſs of 
the family. The ſaid H. after having made and executed his will, 
and gave legacies to his nephews and neices, made his brother J. ex- 
ecutor and reſiduary Jegatee, and died January 6, 1766; FJ. proved 
his brothers will, and made his own will, and gave his wife M. only 
15. and died Auguft 18, 1766, leaving his wife and family in the 
farms and buſineſs, and making bis ſons (except H. the eldeſt), joint 
executors, 


In September 1766, M. the Widow, put 300 J. into the funds, and 
died within a year, inteſtate; her eldeſt fon H. obtaining letters of 
adminiftration out of Doctors Commons, and is thereby intituled to re- 
ceive the money, Now his four brothers, who are joint executors 
of their father's will, think that the 300 J. were aſſets and part of their 
father's eſtate; and that they, (excluſive of H, who adminiſtred to 
his mother's eſtate), ought to have the 300 l. equally amongſt them; 


C. Yorke, 


H. on the other hand inſiſts, that by the ſtatute of diſtribution, he 


ought to claim a diſtributive ſhare of the 3007. equal with his bro- 
thers and ſiſter, as of the eſtate of his mother, who on her death had 
ſaid, ſhe had the 3007. by her ſome years, that her huſband cut her 
off with a ſhilling, and that the money ſhe had made a reſerve of, 
ſhould go equally amongſt all her children, This is. told by one 
woman, 


tenant for life, who is marked out by deviſe, as the ſtem or 
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woman, but was never committed to writing. The parties are will- 


ing to abide by counſel's opinion. 


Query, Whether the 300 l. ſhall be deemed the property of M. the 


mother, or her four ſons, who were joint executors of the 
father, excluſive of H.? 


Opinion. I am of opinion, That this ſum of 300 J. being in the 
mother's poſſeſſion and applied by her as her own, muſt be 
deemed to be her property, unleſs it can be proved to belong 
to her huſband, at the time of his death; the burthen of 
which proof will lie on his executors, and there does not 
ſeem to be any evidence amounting to ſuch a proof. 


&rjeants- Inn, May 18, 1768. * Burland. 


C 


N Saturday the 23d day of May 1767, four ewes and five lambs 
() were brought to the Northchurch pound, by R. P. which had 
deen ſtraying in the pariſh of Northchurch, two days, and B. the 
pound keeper, had them cryed on Monday the 25th day of May, in Berk- 
bampſted St. Peter, being market day, and took them out of the pound 
into his orchard, in the ſaid pariſh of Northchurch, and they lay there 
till Vedueſday in the morning, when J. C. came to B. and told him 
they were his maſter D.'s then B. told him, he might have them, if 
he would pay the charges; and told him the charges were, taking up 15. 
leeping 1 5. withering 4 d. crying 4 d. and pounding 2 d. if he would take 
them away then, elſe there would be more charges for keeping them; 
then he went away, but returned with another man at eight at 
night, being upwards of twelve hours from his firſt coming, when 
he aſked B. if he would let him have them, which B. told him he 
might, if he would pay the money, which was then but 25. 
10 d. C. then pulled out his money, and threw down 1 f. in one place, 
1%, in another, and 15. in the third place, and told him to take what 
he would; B. then told him, he would not ſtoop to bim, or his maſ- 
ter, but if he would give him the money into his hand, he would 


take it, but C. refuſed, and made many words; B. told him, if the 


ſheep were not taken away that night, he would be paid 64. more 
for Keeping, and that he would carry them the next morning te the 
Duke of Bridgewer's at Aſheridge, C. after ſome time, took up his 
money and went away, and never returned again, and the ſheep are 


now in Aſberidge park, belonging to his grace the duke of Bridge-. 


water, leſſee under the crown of the manor of the Halimete of North. 
church, parcel of the honor of Berkhamp/ted, and of the dutchy of 
Cornwall, And alſo ſteward and bailiff of the ſame manor, and by the 
ſaid leaſe, intitled to one half of the value of all waifs and ſtrays, 
ailing from the ſaid manor, and the crown to the other half. — Part 


of 
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of Aſheridge park lies not three miles from Northchurch pound. Af. 
terwards D. ſerved B. with a copy of a capias, but has not declared. 


On the 4th of Avgu/! 1767, and not before, D. applied to the 
ſheriff of Hertford, for a replevin warrant, which was granted him, 
and directed to the conſtables of Northchurch and V. P. one of the 
ſheriffs bailiffs or officers, but the ſheep bein _. of the pariſh of 
.Northchurch, D. has applied to the ſheriff fe a return that they ar 

 eligned, which at preſent the ſheriff has refuſed, being told where the 
ſheep, Cc. now are. 


It is apprehended, D. will apply to get a writ of withernam, or 
elſe will enter bis grace's park, which lies in two counties and three 
pariſhes, but not in the pariſh of Northchurch, ſo that when they 
eome to take the ſheep, it may poſſibly be, that they may be in a 
different county. 


Since the ſheep has been in Afheridge park, one of the lambs iz 
ſtolen or ſtrayed, ſo as net to be found, and one of the ſheep is dead 
of the rot. 


N. B. Since the lamb was ſtolen, the other ſheep and lambs have 
been appraiſed by proper judges, and a value ſet on them. 


Query 1, Is the tender by C. a good tender; and can B. as pound. 
ö keeper, under a written appointment, juſtify the detaining 
of the ſheep and lambs? If he can, muſt he juſtify, as ſer- 

vant to the crown, or to the duke of Bridgewater ? 


Opinion. The tender ſeems to me to be ſufficient in the manner 
| of it, and it was a very blameable obſtinacy in B. in net 
taking the money, when he might by ſtooping have had it; 
the tender appears too to be ſufficient in quantity, for B, 
could not, as I apprehend, demand any thing more than for 
the keeping and calling, though I doubt his right to the latter; 
and am of opinion, he could not demand any thing for tak- 
ing up the eſtray or withering it; and that he cannot juſtify 
the detention after the tender, 


Query zd. As the lamb that was loſt, was kept in Aſberidge park, 
which is paled round, where the reſt that are living now are; 
will B. or the duke of Bridgewater, or either of them, be an- 
ſwerable for the loſs of it, or for the other which is dead! 


Opinion. TI think he will be liable to anſwer for the lamb loft, and 
the ſheep dead, becauſe his denial to reſtore them was a con- 
verſion, and the value muſt be fixed at that time. 


Mid. Temple, 18th December 1767. J. Wallace. 
| | CASE 


ound- 
aining 
as ſer: 


1anner 
in not 
ad it; 
for B. 
an for 
latter; 
r tak - 
juſtify 


park, 
are; 
be an- 
jead! 


ſt, and 


a con- 


ace. 
8 E. 


Caſes fn Law and Equity. . 105 


CA 8 


0. 24, V. C. by his laſt will (reciting that his younger ſon G. 
1737. C. had been abroad beyond the ſeas for near two years 
it, and was ſuppoſed and reported to have died abroad or upon the 


: thought it convenient to make ſome proviſion for him), and there- 
re gives and bequeaths to his ſaid ſon G. fix meſſuages in 
wt, Weftminfler, To hold to him, his executors, Fc. for ſuch eſtates 
id terms as he had therein; but in caſe of the death of his ſaid ſon 
and not otherwiſe, he gives and diſpoſes of three of the ſaid meſſuages 
\ his ſaid ſon . To hold to him, his executors, c. for ſuch eſtates and 
ms as he had therein; And his will and mind is, that his ſaid ſon 
' his executors, Sc. ſhould be in poſſeſſion of the ſaid three houſes, 
d receive the rents to his own uſe, till the return of his ſaid fon 
without being accountable to him for the ſame, 


il 4, 77 C. the ſon by his laſt will, gives, deviſes and bequeaths, 
148, 77 * to the governors of the infirmary in the liberty of 
Aminſter, the ſaid three meſſuages for the uſe and benefit of the ſaid 
irmary, ſubjeft to ſuch eſtates in the leaſehold premiſes, as by the 
il of his late father, his brother G. (who at the time of making the 
id will, had been gone abroad for near two years, and was ſuppoſed 
have died abroad or upon the ſeas, and had not ſince been heard 
), might claim therein; and directs his executrix, as ſoon as con- 
niently*might be, after his deceaſe, to aſſign the ſaid three leaſehold 
eſſuages, and the leaſe or leaſes by which the ſame were held, unto 
e governors of the infirmary and their ſucceſſots, or to ſuch perſons 
the governors for the time being ſhould appoint for that purpoſe, 
eit executors, c. for ſo many years of the term or terms, as ſhould 
then to come in the ſaid leaſehold meſſuages, upon the truſts and 


r the uſes aforeſaid, ſubject to ſuch claim, and to the claim of his 


other G. therein as aforeſaid, . 


Iry, Whether the bequeſt of the ſaid houſes by the laſt men- 
tioned will, is within the meaning of any of the ſtatutes of 
Mortmain. | | 


Opinion, I think that the bequeſt of theſe leaſes to the governors 
of the infirmary, is void by th- late act of parliament, to pre- 
vent the alienation of lands to charitable uſes; for it hag 
lately been determined by he Lord Chancellor, on mature 
conſideration, that the diſpoſition of leaſes of houſes or lands, 
was not only within the meaning but even within the words 
of the act, which prohibits the ſettling any intereſt out of 
lands, and leaſes for years are ſuch, And many of the incc .- 

--: T7 veniences 


23; but in caſe he ſhould be alive arid ſhould return to England, 


r 2 — * — 
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veniences which were intended to be prevented, would ny 
be avoided, if deviſes of long terms of years were allowed h 
be given to charitable uſes ; for property of this kind cou 
not circulate, and would be locked up for ages, and the ſtatyy 
would be in a great meaſure eluded, ; 


Lincoln a- Inn, February 20, 1753. R. Wilbrahan, 


1 


H is an hamlet within the pariſh of F. in the county of 3 
4 dliſex. | 


tant! 
ifs, 
of the 

nien 
dme 
id 0f 


On, 


In 1631 the inhabitants of H. at their own expence and for thei 
own convenience erected a chapel within the hamlet ; but before 
was conſecrated or opened, an agreement was entered into by the the 
vicar of E. of the one part, and ſeveral of the inhabitants of H. d 
the other part, touching the rights of the mother church. This 
2 is regiſtred in the biſhop of Londow's regiſtry, with the 20 
of conſecration, and without which the biſhop could not have cop- 
ſecrated the chapel. 


The church of F. is a very ancient building, and now wants 1 # 
very large and thorough repair, and the buildings in and about F. an 
with them the inhabitants, having of late years greatly increaſed, the 
8 


church really ſtands in need of an enlargement, ſo that the inhab 
tants may be decently accommodated. 8 


On the zoth of 7uly 1766, at a veſtry held for F. purſuant to d 
notice publiſhed in the church on the Sunday preceding, it was th 
unanimous opinion of the inhabitants preſent, that the pews, an 
Other parts of the church, were in want of confiderable repair, ul 
that there was not a ſufficient number of ſeats to accomodate the pi 
riſhioners, therefore that the church-warden ſhould appoint a proper 
ſurveyor to prepare a plan and eſtimate, and he ſhould give notice to 
the churchwarden of H. fide, to employ a furveyor on behalf of 1 
diviſion, to attend with the ſurveyor on the F. fide, to examine and 
report their opinions concerning the repairs and increaſe of ſeats, 


Opi 


G. D. jun. was appointed ſurveyor, and notice of the reſolution 
this veſtry was communicated to the churchwarden of H. 


On the zoth of Augn/? 1766, at a veſtry held for H. It was 
dered, that the churchwardens and others ſhould be deſired to attend 
the churchwardens of F. and inquire what repairs were propoſed 
And it was reſolved that Mr. V. ſhould be appointed ſurveyor 0 
the H. ſide. to meet the F. fide ſurveyor any day that ſhould be cone. 
nient to both, Tu 
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The ſurveyors met, and a ſurvey and eſtimate being made, another 
icy was held for F. on the 1ſt of November 1766, purſuant to due 
afice, to take into conſideration the report of the ſurveyors, reſpect- 
ag the neceſſary repairs and enlargement of the church. At this 
neeting a paper, iniitled, An eſtimate of the expence of the re- 
« pairs which are abſolutely neceſſary to be done in E. church, figned 
iy the three ſurveyors, and amounting to 1327 l.“ was read. 


I was thereupon reſolved, as the opinion of the inhabitants whoſe 
mes were thereunto ſubſcribed, being the major part of che inha- 
mats 2t that meeting aſſembled, that the ſeveral particulars of re- 
irs, alterations and ereCtions therein after mentioned, were neceſſary 
ie the making the ſaid church, as well more decent, as more con- 
nient, for the inhabitants of the ſaid pariſh. By this reſolution 
me of the particulars pointed out by the ſurveyors were rejected, 
d others altered, and the expence upon the whole greatly reduced, 


Srery, Are the inhabitants of H. liable to enlargement, rebuilding. 
if neceſſary, and ornaments, as well as repairs ; more particu- 
larly are they liable to any, and which of the articles in the 
reſolution of the iſt of November laſt ? 


Are they not bound by the reſolution formed upon the eſtimate 
of their own ſurveyor ? | 


Should they by dint of numbers out vote the inhabitants of K. on 
any point really necellary, how muſt F. proceed tv get their 
church repaired ? | 

to 0 


as th 
3, And 
„ and 
he pa- 
propet 
ice 0 
of M 
1e and 
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Opinion, The inhabitants of the hamlet of H. have by agreement in 
1631 made themſelves liable to the reparaticn of the church of 
F. from time to time as they heretofore have been, on account 
of being allowed to erect a chapel for their eaſe and conve- 
nience ; and if they had not ſo bound themſelves, they would 
have been obliged by law to contribute to all neceſſary re- 
pairs, for this general reaſon ; becauſe it would be unjuſt, that 
an eaſement granted to one part of a pariſh, by allowing them 
to have a chapel appropriated to themſelves, ſhould in any 
way become a burthen to the other part of the-pariſh, with- 


ion 0 out whoſe conſent it is to be preſumed the permiſſion for 
erecting a chapel would not have been originally obtained. 

And I apprehend that the reparation to which the inhabitants 

vas . of an hamlet, having a chapel, are bound, extends not only to 
attend the fabric and to every thing neceflary to the preſervation of 
poſed that fabric, but alſo to the repair or renewal of decayed pews, 
or 00 antient ornaments, ſurplices, bibles, books of prayer, linen, 
onve- &c. which may be properly required, for the decent perfor- 
mance of divine ſervice; and ſuch reparation, if wanted, the 

The Ordinary either on view or complaint, or both, may compel the 


church- 


tF 3 
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1; churchwardens to make by his own authority, even if th 
majority of a pariſh, in veſtry aſſembled, ſhould be of a con. 
trary opinion. But a rebuilding or an enlargement gf 

church or the erection of additional pews, I apprehend en 
only be effected by a vote of the majority of the pariſhionen 
aſſembled on proper notice in a legal veſtry; and I am incling 
to think, that the inhabitants of a chapelry can no more 

excluded from the veſtry of the mother church, than from the 
church itſelf, if they chuſe to attend it; and I farther appn 
hend, that whenever any buſineſs is to be tranſacted in whig 
the chapelry-inhabitants have an intereſt, the chapel warden 
ought to have timely notice of the veſtry-meeting given then 
by the churchwardens, that the inhabitants of the chapel 
may attend, if they think it neceſſary ſo to do: And, if the 
ſhould attend, and out vote the inhabitants of the &iftrid 5 
the mother-church, I am inclined to think, that the reinori 
could have no remedy in reſpect to rebuilding, an extenſig 
of walls, or the erection of new pews upon new ſites; by 
the Ordinary, as I obſerved before, of his own authority, mz 
order churchwardens to do all things, which he finds neceſſy 
for the ſupport of the ancient fabric, and for the purpoſe a 
performing divine ſervice, and he has alſo power to enford 
his orders upon churchwardens, and to oblige them to makt 
a rate to raiſe a ſum adequate to the repair wanted, ups 
all the pariſhioners; who may be compelled by eccl/uflin 
cenſure to pay their reſpective proportions towards that rat 
unleſs any individual can prove himſelf to have been unequii 7b 
aſſeſſed. On the whole therefore if ſome of the inhabitar 
of F. being joined by thoſe of H ſhould out vote the reſto 
the pariſhioners, in every thing now propoſed, thoſe of th 
diſtrit of the mother church might nevertheleſs be relieved, 1 
reſpect to all repairs really and abſolutely neceſſary, by vl wei 
plying to the biſhop of London's chancellor, either to take iff up 
perſonal view, or to appoint ſurveyors to take a view ll to 
him, and report what is neceſſary and immediately wanting and 
for the ſupport of the church, and the decent performance Off bre: 
divine ſervice. And, as to the additional buildings and ertc 
tions, ſpecified in the eftimate, there is no doubt but that 
vote for them may hereafter be obtained in veſtry, (and« 
courſe a faculty,) if the inhabitants of F. are willing to tal 
the expence upon themſelves, and will declare their intentio 
of not aſſeſſing the inhabitants of the hamlet of H. towaii 
ſuch new work. But it will be time enouph for the inhi 
tants of F. to prove either of the methods by me propoſe Toe 
after they have tried their ſucceſs at a general veſtry on d 
notice. I do not think that the inhabitants of the ham 
can be bound by any act which they have as yet dane, 


Dattors Commons, Sept. 26, 1767, * George Harris Wer 
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In anſwer to the queſtion, whether the inhabitants of H. are 


liable to contribute to any of the articles recited in the reſo= 
lutions entered into on-the 1/} of November 1766? I am in- 
duced to think, that if the inhabitants of the hamlet ſhould 
not come to the veſtry, or be out voted, they cannot be 
obliged to pay for additions; And therefore I apprehend, that 
they could'only be compelled by a majority, to contribute to 
the new pews, where there were pews before, nd of courſe to 
contribute towards part only of the third article, and towards 
the performance of the fifth, fixth, ſeventh, eighth, tenth, and 
twelve articles, and part of the ninth; And that on this ac- 
count, in order to avoid confuſion, there ought to be two 
rates, the one for the repair of the old work only, with an 
aſſeſſment on all the pariſhioners; and the other for the new- 
work, with an aſſeſſments on the inhabitants of F. only: I 
muſt add however, that I know of no adjudged caſe in regard 
to the points laſt mentioned, and that I take them to be new, 
and not to have been hitherto judicially determined : I would 
not however be underſtood to ſay, but that a majority of the 
hamlet inhabitants would bind the hamlet inhabitants in reſpect ta 
additions as well as repairs. 
G. H. 


CC 


ſhe examination of A. taken upon oath before two magiſtrates the 


- 174th of June 1767. 


HE ſaid examinant ſaith, That on the 20th day of April 1766, 
E. a clergyman invited him and one B. to his houſe; that B. 
went away about ten o'clock at night, when the ſaid examinant got 
up intending to go home, but that the ſaid E. would not ſuffer him 
to go away. That E. ſat down by him, put his arm round his neck, 
and called him his dear Tom, and offered to put his hand into his 
breeches, which the ſaid examinant hindered him from effecting: 
That the ſaid E, unbutroned his own breeches and ſhewed his ſecret 
parts, put his member into the left hand of the ſaid examinant, who 
knocked him into his chair with his right hand: That the ſaid E. 
8 commonly reputed to be a drunkard and a profane ſwearer, and 
that he has heard the ſaid E. ſwear by his Maker many times, 


The examination of B taken upon oath before two magiſtrates, the 


ſame day and year aforeſaid. 


HIS examinant ſaith, That E. a clergyman is reputed to be a 
drunkard and a profane ſwearer, that he hath ſeen him drunk ſe- 
{tral times, and heard him ſwear profanely by his Maker, &c. That in 


tne 
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the beginning of Jay 1766, the ſaid E. invited this examinant inty 
his houſe, and entertained him with punch, that about twelve of the 
clock at night, when they were in the parlour together, the ſaid / 
took up a glaſs of punch and pronounced two obſcene words a ; 
health to be drank, that he this examinant was much offended wid 
his indecent behaviour: That the ſaid E. called him his dear, ang 
endeavoured to put this examinant's hand into his the ſaid B. 
breeches: That the ſaid E. put his hand into this examinant' - 
breeches in the parlour in a forceable manner when he was going thre 
out of the room and got hold of his member: That he this examinant foe 
ealled him a buggering devil, and told him that he was fitter for the WM p*i! 
gallows than for the pulpit: That the ſaid E. followed him to the Wwe 
ſtable, where this examinant told him, that if he did not keep of Mic © 


him he would ſtick him, 4 
| | gh 
The examination of C. taken upon oath before two magiſtrates th I bon 
day and year above written. yeal 


HIS examinant ſaith, that E. a clergyman is a lewd man addiQe 
to drinking and profane ſwearing, That the ſaid E. invited hin 
this examinant to his houſe in April 1766: That he dined and ſupped 
with him and continued there all night: That two gentlemen his gueſ 
being gone to bed, the ſaid E. tampered with this examinant as if 
he had been a young woman: That he invited this examinant to 
have gone to bed with him, tha the put his member, into this exami- 
nant's hand; and this examinant faith, he verily believes that the falt 
E. would willingly have committed a deteſtable and unnatural ad 
on him, in caſe this examinant would have conſented to it. 

Query, Pleaſe to peruſe the above examinations, and then give your 
| opinion, whether the abovenamed E. may not be bound to 
his good behaviour for the above offences? And whether an 
indictment will not lie againſt the ſaid E.? And whether he 
may not be puniſhed, and how, and in what manner in the 
Eccleſiaſtical courts? And upon the whole, pleaſe to give your 
opinion, what method will be moft eligible to be taken again 
the _ E. ſo as moſt effectually to puniſh him for the above 

vices | x | 


Opinion. The behaviour of E. ſtated in the examinations is ſuch 
as will, in my opinion ſubject him to proſecutions both in the 
temporal and ſpiritual courts; for I conceive the attempts 
above ſtated, are breaches of the peace, and he may be bound 
to his good behaviour: And alſo may be indicted for an aſſault 
with an intent to commit ſodomy; And he may alſo be pro- 
ceeded againſt in the ſpiritual court for profaneneſs, drunkenels 
and immorality, and be deprived of his benefice, and all thele 
proceedings do not ſeem to me to exceed the enormity of Þ 
offences. 


Brampton, Oct. 17, 1767. | ; Ja. Wallaw. 
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C , A F 8 E. 
, PON an appeal to the commiſſioners, from a charge 


1759. made by the ſurveyor of the windows, the following 
caſs is ſtated at the requeſt of the ſurveyor, purſuant to the direc- 
tions of the act of parliament. 


The appellant is by the aſſeſſors of the pariſh, charged with n 
thre windows or lights; by the ſurveyor he is charged with twenty- 


foe windows or lights To which ſurcharge of the ſurveyor the ap- 


pellant has appealed to the commiſſioners, and ſaith, he hath but 
twenty-three windows or lights; for that the windows or lights, above 
or on each fide the door to the entrance of the houſe, ſhould only 
de computed as one window or light, for that both thoſe windows or 
lights, on each fide the door, were within the ſpace of twelve inches 
from the window or light above the door: upon which ap- 
zeal the commiſſioners were of opinion, that they ſhould be, deemed 
s one window only. The ſurveyor on the other hand, ſuggeſted, 
that the twelve inches allowed by act of parliament had only relation 
to windows or lights in one frame, which was not the preſent caſe; 
for all the three windows or lights, were in ſeperate frames, and a door- 
way or entrance into the houſe was between two of the windows 
charged. And although the windows above the door was within 
twelve inches of the other windows on each fide; yet it could not be 
vithin the 'intent and meaning of the a& of parliament, that they 
ſhould be charged only as one window or light; for if the window 
or light above the door was ſtopped up, there would not then remain 
ay doubt, but that the windows or lights on each fide of the door 
muſt be charged as ſeparate windows or lights: We therefore, the 
major part of the commiſſioners preſent at the ſaid appeal, at the re- 
queſt of the ſurveyor, have ſtated and ſigned this caſe ; and humbly 
ſubmit it to your lordſhips opinion, whether the ſaid windows or 
lights ſhould be charged as three windows or lights, or as one window 


only, | 
Fe . Mayor. 
R. V. V. B. 


Opinion, We are of opinion that the judgment of the commiſſioners 


is miſtaken. 
Ferjiant :- Inn, Tune 28, 1760. Mans — 
. F4 les. 
. Parker, 
M. Fefter, 
E, Clive, 
Ea: $i: 


S. by her will dated the 4th of May 1733, and codicils thereto, 
* makes the following bequeſts, viz, 


« I give 
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te I give towards the ſupport of the infirmary, 500 4 


<« I give to the governors of Bethlam hoſpital, for the uſe gf 
„the incurables of the ſaid hoſpital, 500 J. I give to the gg. 
« yernors of any other hoſpital that ſhall be erected for other 
« incurables in three years after my deceaſe, the ſame ſum gf 
« 50001. . 

« ] TS to the infirmary in Vęſiminſter the ſum of 500 1, and 
„give 300 J. more to the uſe of any incurables if there 
<« ſhall be any ward erected or built for ſuch a charity, in try 
« years after my death.“ | 


The ſaid E. S. died about Chr:/?mas 1734, and N. her executiix 
ſoon after proved her will, and in Augu/t 1735, paid to the treaſurer 
of the infirmary the above legacies of 500 J. and 200/. and the 16th 
of January laſt, ſhe paid to the ſaid treaſurer the legacy of 3001, 

iven tor the uſe of incurables. | 

The firſt benefaction given to the infirmary for incurables, wa 
upon the 20th of November 17 34, and about the 26th of March 1733 
one incurable patienc was admitted on that fund, and as the fund hay 
increaſed, they have from time to time admitted more incurable pa- 
tients, but no particular ward was appointed for receiving thoſe pa- 
tients till about the 2d of February 1736, when a houſe was taken 


for that purpoſe. | 
No other hoſpital for incurables has been erected ſince E. $.'s death, 


but that of the infi mary. 


Duery, Whether the ſaid infirmary is entitled to the above legacy 
of 5001. there having been a houſe or ward taken for the 
uſe. of incurables within three years after the death of the 


_ teſtatrix ? 


Opinion. The clauſes are ſo differently penned, that I think the 
infirmary is not entitled to the 500 J. and I think it more ad- 
viſable for them in all views to leave it to the generoſity of 
the executrix,. than to ſue for it. 


Though no houſe was taken or ward actually erected for incurt 
bles, yet incurables were received into a proper apartment of the in- 
firmary and provided for, therefore 


Query, Whether the executrix would not be obliged to pay inte- 
eſt for the legacy of 3007, from the death of the teſtatrix, 
or from any other, and what time; and if the infirmary are 

entitled to the 500 J. for incurabies, will they not likewiſe be 
entit}-d to intereſt for that legacy, and from what time? 


300 l. before the ward was particularly appointed for incu# 
bles, but from that time ſhe is, 


{ 

{ 

L 

Opinion. I think the executrix is not bound to pay intereſt for the 

f 

£ 

March 11, 1737-8. f 7 l | 
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HE Reverend Mr. E. H. one of the fellows of Winche/ter 


aug many other legacies, give and deviſe as follows, vis. 


Cafes in Law and Equity; 


„ * 


cm. Southton by will dated the 5th of Auge 1580, DID, 


«TTEM TI will that there be 20. by bes paid out of all 
outhampto 


« my lands in Lyſe, in the county of # which I 
« lately purchaſed of Thomas Dearinge of Lyſfle aforeſaid, Eſq; 
« for and towards the exhibition, and finding and providing of 
« four of my next kindred, of the name of Hodſon, at a gram- 
« mar ſchool or at any univerſity, that is to ſay, to every of 
« the four five pounds by the year: And further T will, that 
« if there ſhall not be males of the name of Hodſon de- 
« ſeended from Thomas Hodſon of Haughton, in the county 
of Stafford, my great grandfather: Then I will that the 
« ſame 207, by the year, ſhall be paid out of my faid lands 
t unto ten poor ſcholars, at the direction of the warden and 
« burſar of St, Mary's college for the time being. And 
&« whereas the ſaid Mr. Dearinge holds of me the fame lands in 
« Lyle, by indenture of leaſe for many years to come, Yielding 
« and paying the foregoing yearly ſum of 200. unto me, 9 heirs 
« and aſſigns, with a covenant therein contained, that if he the 
„ ſaid Thomas Dearinge, his heirs or aſſigus, do well and 
« truly content and pay unto my heirs, executors, or affigns, 
« the ſum of 320 J. of lawful money of Great Britain, at, a cer- 
« tain day and place therein limited and appointed, that then 
&* the ſame lands are to be reaſſured and conveyed back again 
& unto the ſaĩd Thomas Dearnge, his heirs or afligns, as in and 
© by the ſame indenture of leaſe more at large appears; I 
e will, that if the ſaid ſum of 3201. be well and truly con- 
© tented and paid, according to the purport and true intent 
© and meaning of the ſame indenture of leaſe, that the ſaid 
« ſum of money ſhall! be employed and beſtowed, at the diſ- 
« cretion of my executors, with the aid and athſtance 
of my overſeers, for the purchaſe of ſome lands or rents, to 
e the yearly value aforeſaid, to be given towards the exhibition 
* and finding and providing of ſcholars as aforefaid, according 
© to the true intent and meaning of this my laſt will. And 
J will, that all the evidences and writings concerning my 
e faid lands in Lyſſe, ſhall be delivered unto the warden and the 
e burſars of St. Mary's college aforeſaid for the time being, by 
* inventory indented, made between the ſaid warden and bur- 
e fars and my executors, to be ſafely kept by the ſaid warden 
* and burſars, to the uſe aforefaid, together with a true 
* copy of this my laſt will: And my will is that Richard 
15 Sr « Hodſon 
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&« Heidſen of Maſſeware, in the county of Bucks, my kinſmay 
« and the heirs male of his body lawfully begotten ; and fy 
default of ſuch iſſue, to Thomas Hodſon of Murſeley, in th 
<« ſaid county of Bucks, and the heirs males of his body, lay. 
4 fully begotten; and for default of ſuch ifſue, then to the hen 
© male of the body of Robert Hodſon of Winchefter, my thi 
<<< brother lawfully begotten, ſhall have the leiting and ſeniny 
of my ſaid lands in Ly/e, and the receiving of the rents, iſſue, 
« and profits thereof; and that my heirs, and ſuch as ate u adi 
& have my ſaid lands in Lie, by virtue of this my laſt wil" 
« and teſtament, ſhall, before they receive any rent therefrom, 
<« enter into recognizance in the ſum of 4001. unto the worin 
c and burſars of St. Mary's college aforeſaid for the time being, 
© make a true and perfect account of the 2 ſum of 20 l. by the 
given and diſtributed towards the exhibition and finding Sch. 
ce lars, according to the true intent and meaning of this my lf 11 
<« will, in the Whitſun- week, or within fix weeks after, once in 
« three years at the uttermo/l ; and ſhall bring certificates and 
<« letters teſtimonial, unto the ſaid warden and burſars for the 
« time being, from ſuch ſcholars of my blood and kindred u 
<< have received my exhibitions at their hands, and ſhall yielt 
„up the ſame account in writing, to be laid up together with 
„the evidences of my ſaid lands, and ſhall forthwith give 
« unto the warden for the time being 6s. 8 d. and to ever 
&« of the burſars 3s. 44. and I will, that my executors pro- 
c cure my heirs, and ſuch as are to have my ſaid land 
in Lyſfle, and the receiving of my rent of 20 l. by the yew, 
„ given towards the exhibition of ſcholars as aforeſaid 2 
„order of the court of Chancery, to perform and f 
« this my laſt will, touching the ſaid 20 J. by the 
<« year given towards the finding of ſcholars as aforeſaid, the 
© which if they refuſe t6 do, my will is, that they ſhall loſe 
„all ſuch benefit as they are to have by virtue of this my 
* laſt will, touching the ſaid 20/7. by the year given by me 
„ towards the finding of ſcholars as aforeſaid, as they wil 
« anſwer to the contrary before the judgment ſeat of Gu 
« when the ſecrets of all hearts ſhall be revealed; and made 
<« his kinſman R. H. and T. H. executors of his ſaid will; 
<« and ordained, made and appointed T. L. Clerk, and J. C. 
« Clerk, Overſeers thereof.” 


In Eafter Term 1676, T. H. and J. H. infants by W. H. their fi- 
ther and guardian and ſeveral others of the name of H. exhibited 
their bill in the High Court of Chancery, againſt T. H. Eſq; Sir J. . 
Kat, R. G. Eſq; and T. B. defendants, thereby ſetting forth the wil 
of the ſaid E. H. And that the teſtator Z. H. being dead, the ſaid k, 
H. his executor, received great benefit by the ſaid will; And alſo the 
ſaid 3201. for the redemption of the ſaid land. And that the zid 
R. H. by his will dated the 5th day of Augu/! 1597, gave to his 1 
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All his lands, and willed and charged him that he and his heirs, for 
4 out of the ſaid lands, in all things 


ever ſhould do, obſerve and 
orm the ſaid will of the ſaid E. deceaſed, according to the true 


tent and meaning thereof, concerning the ſaid annual ſum. And 


R. H. being alſo dead, the ſaid E. his ſon and heir, taking the 
fit of the will, and entering on the lands by his father's will to 


in deviſed by indenture, dated the 24d of November 1626, conveyed 


faid lands therein particularly mentioned, charging them or in- 


xding to charge them with all the ſaid payments and performances, 


ording to the ſaid E.'s will, unto one J. N. Eſq; his heirs and aſ- 


n for ever. And that the ſaid 7. VM. gave all and ſingular the 
d lands, ſubjef? to the ſaid annuity, with bis daughter in marriage, 


part of her marriage portion, to Sir 


FJ. H. his heirs and affigns, 
ever. And the ſaid Sir J. H. 


by his laſt will, deviſed the ſame 


ds; charged as aforeſaid, to his ſon the defendant, T. H and his 
is for ever, and conftituted the defendants Sir 


J. F. R. G. and 7. 
Ears. bis executors, In truſ to pay the ſaid annual ſum, and to 
xr ito the ſaid recognizance. And that the ſaid Sir J. H. dying 


n years before the ſaid bill was exhibited, the defendants have re- 
bed the profits of the land to near the value of 600 l. per annum, to 


uſe of the ſaid E.'s will, but refuſed to pay the ſaid 201. 
um, or any part thereof, according to the plaintiff's will, and per- 


the ſaid Sir F. H. the plaintiffs ſome four or other of them had 


ently continued reſident at ſome ſchool or ſchools, univerſity or 


verfities, according to the ſaid E. H. s will, and the other 


and indenture aforeſaid, they therefore demanded the annual ſum 


the arrears thereof, from the death of Sir J. H. which was the 
| of June 1668, to the 24th of June 1674. 


On the 18th of June 1677, It was ordered and decreed, that the 
b at Murſeley in the county of Bucks formerly belonging to 
ſon of R. H. who afterwards (old them to the ſaid NM. and 
belonging to the defendant Mr. H. ſhould ſtand chargeable 
| the payment of the exhibition of 201, per annum, for 
r, according to the ſaid will of E. H. And that the ſame ſhould 
n after be paid half yearly, to wit, on the 15th day of April, 
| 19th of Ofober in every year, at or upon the premiſes afore- 
|, the parties that ſhould ſo come to receive the ſame, producing 


cient certificates, and well witneſſed, of ſuch perſons being well 


tled to the ſame on whoſe behalf they ſhall ſo come. 


Ind it was further ordered, that Sir A. H. Knut. one of the maſters 
dis court, ſhould look into the pedigrees, and ſee that the plain- 
were entitled under the ſame, and alſo well qualified to receive 
laid exhibition then due; and as oft as fewer than four of the 
5 claim the ſaid exhibition, that is to ſay if three, two, or one of them 
V for any one at a time might claim and were capable to receive 
lame; Then for ſuch time ſo many of them as claimed ſhould 
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n the ſaid wills and indentures, although ever ſince the death 
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have yearly every of them 5 J. a piece. And that the ſaid plain 


and defendants ſhould proceed to an account before the ſaid 
touching the ſaid arrears of the ſaid exhibition. And what arr; 
the ſaid maſter ſhould certify due to the plaintiffs reſpectively or 

them. It was alſo further ordered and decreed, that the defendy 
Mr. H. or other defendants on his behalf ſhould pay according, 
for their ſo doing, the ſaid defendants all and every of them hay 
be thereby, and by the decree of this court protected and ſaved hy 


And it was further ordered and decreed, that when and as of 
as there ſhould want of the full number of four to have the ſaid 20 
fer annum, ſuch perſon and perſons, then to be admitted to make 
the number, ſhould firſt attend the ſaid maſter and make it appear h 
fore him to his ſatisfaction, by affidavits or otherwiſe, as he ſhou 
think fit, that ſuch perſon or perſons, were rightfully entitled und 
the pedigree aforefaid, and alſo. ſufficiently qualifed to receive the 
exhibition, on whoſe certificate thereof, the ſaid defendant Mr. 
or any other perſon or perſons under him, claiming the premil 
chargeable with ſuch exhibition, ſhould accordingly pay the ſang 
and upon their paying the ſame according to ſuch certificate, fr 
time to time, ſhould be by this decree, well and ſufficiently ſu 
harmleſs and indemaihed in ſo doing. 


And it was thereby declared, that in making up of the ſaid ny 
ber of four qualified to receive the. ſaid exhibition, ſuch of the ki 
dred of the ſaid E. H. the deviſor ought to be preferred before othe 
as ſhould be of the age of eight years and under, of the degree of Maj 
of Arts, and neareſt of kin to him the ſaid E. H. the firſt donor. And 
to the charges of this ſuit which had been borne and ſuſtained, by 
and J. ſons of T. H. of H. in the county of Stafford, it was thoug 
reaſonable, and the conſent of the faid plaintiffs further ordered t 
every of the next of kin of the H. that ſhould then after be admit 
to the ſaid exbibitian, ſhould upon ſuch their admittance, pay u 

the ſaid T. and 7, H. the ſaid ſons of the ſaid 7. H. or either 

them, their executors, adminiſtrators, or aſſigns, the ſum of 4 
piece, for and in reſpect of the charges aforeſaid, 


Ard for as much as there were certain depoſitions taken in 
court in the year 1658, in a cauſe where . H. and others by t 
guardians, were plaintiffs, againſt J. H. and others defendants, ub 
concerned the matters and pedigree in queſtion ; Ir was further 
dered, that the ſaid depoſitions ſhould be uſed as evidence in 
cauſe before the ſaid maſter as effectually as if they had been tak 


in this cauſe, 


The 3d of Fuly 1667, the maſter made his report, and certi 
that the plaintiffs were well entitled to the exhibition of 20/1. 


annum, and annexed a pedigree to his report of the family of H 
I | 
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fourth part was then due to the plaintiffs as aforeſaid, which comes 
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The ſaid report was confirmed by the court, and directions given 
for paying the ſaid exhibition according to the ſaid decree. 0 
The warden and burſars filed their bill in this court againſt T. N. 
Ka; Sir J. F. Knt. R. G. Eſq; and 7. B. Gent. And the ſubſtance 
of the plaintiff's bill appeared to be, that E. H. in Augiſt 1580, 
made his will in writing, and thereby (inter alia) bequeathed to four 
of the next of kin, and name of H. 20 l. per annum, to be equally 
divided amongft them, ſo long as they ſhould continue at a grammar 
lor any wniverſity, And for want of four of that name, or 
of them, ſuch part ſo wanting, ſhould remain to the warden and bur- 
fars of the ſaid college, to be diſpoſed of among ten poor ſcholars, at ' 
their diſcretion, which annuity was afterwards charged on lands in 
Murſeley in the county of Bucks, lately belonging to Sir J. H. de- 
ceaſed. 


And the ſaid bill further ſets forth, That L. H. one of the four perſons 
that received the exhibition, about the 29th of Augu/? 1670, died, ſo 
that for fix years afterwards, there were but three that were entitled to 
their parts of the 20 J. per annum, who received it, and the other 


to 39 J. being for fix years to 1671. And Sir J. H. being dead, 
the premiſes are deſcended to the defendant H. his ſon, Sir F. 
having made his will, and the other defendants executors thereof, 
who ought to pay the ſaid 39 J. but the ſaid defendants the execu- 
tors, ſcruple to pay it, doubting whether they can ſafely do it, with- 
out the order and protection of this court, and forbear payment there- 
of, whereby the plaintiffs cannot diſcharge their truſt in diſpoſing of 
it as is directed, ſo that the defendants may be ordered to pay the 
plaintiffs the 39 J. that ſo they may be enabled to perform their truſt, 
is the ſcope of the bill; Whereto the defendants, by anſwer confeſs, 
that it may be true that E. H. made ſuch will, and gave ſuch exhi- 
bition, chargeable on ſuch lands, as in the ſaid bill is ſet forth, and 
acknowledge ſuch lands are come to the defendant H. and believe 
there is 39 J. unpaid of the exhibition for the fines in the bill, 
for the reaſons therein contained. And the defendants Sir F. F. R. 
G. and T. B. acknowledge they are executors of * H.'s will, and 
that the ſame is proved; And confeſs they are adviſed not to pay the 
money without the order of this court; but if this court ſhall think 
fit, that the ſaid 39 J. ſhall be paid to the plaintiffs, the ſaid defen- 
dants are ready to ſubmit to the judgment of this court, they being 
protected thereby. This court thereupon, and upon debate of the 
matter and hearing what was alledged on either fide, do think fit, and 
ſo order and decree, that the ſaid defendants do pay the 39 J. aforeſaid, 
unto the plaintiffs, to be by them diſpoſed of according to the will.of 
the ſaid donor. And the ſaid defendants in paying the ſaid money as 
aforeſaid, are protected and ſaved harmleſs by this preſent order and 
decree againſt all perſons that ſhall or may claim the ſame. 


On 


- 
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On the 12th December 1766, The agent of J. S. Eſq; (the preſent 

owner of the eſtate) delivered in an account of monies admitted to 

be due to the college from Holy Thurſday 1747, to Holy Thurſday 1158, 

by which there appears to be due to the college, the exact ſum of 

100 l. And by an accolint taken from Holy Thurſday 1758, to Huh 1 
Thurſday 1766, the further ſum of 581. 15. making together the 

ſum of 158 J. 155. | 


The college of Mincheſler calling on Mr. S. for payment of the 
ſaid 158 J. 155, he objects thereto, unleſs the college will allow the 
land tax for the reſpective ſums due to them in each year, which the 
college have declined doing, as the ſame has never been allowed by 
them, and as the payment of the 20 l. a year was to be an entire ſum 
out of the eſtate: And the college conceive they ought to be allowed 
intereſt for the money due to them from the end of every three years 


_ being the time appointed by E. H.'s will, for the ſettling accounts 
and paying the balances. | | 


CDT nn DENT 222 


Query, Whether Mr. S. has a right to deduct the land tax for the 
money due from him to the college? 


Opinion, In general, eſtates given to charities contribute to the 
land tax as well as other eſtates ; but as the land tax act ſays, 
that the act ſhall not extend to charge any or exbibi- 
tions of Winchefter, (amongſt other colleges), or any reader, 
officer or rector, in reſpect of any flipend or exhibition ; and 
as theſe exhibitions come within that deſcription, I conceive, 
they are not liable to contribute to that tax. 


1 hs } the 
„ As Mr. S. has not delivered to the college any accounts at "T 
the end of every three years, as directed by E. I will, can 7 
the college compel him to pay intereſt for. all ſuch ſums of 
money as are due to-them, from the end of every ſuch three L 


years ? 


Opinion. I think there have not been ſuch meaſures taken, as will ( 
entitle the college to intereſt, I do not perceive that any re- 
cognizance has been given, or that the college has ever de- 
manded any account. The other now comes from the owner 
of the eſtate. The balance is uncertain, it does not appear 
what reaſons have prevented the account before, or have pro- 

. duced it now: And I fee that neither the decree of 1674, nor 
that of 1678, has given intereſt for the ſums then due. F 


Tuly 28, 1767. WET EE. William De Grey. 
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„„ 


N the nome of GOD Amen. I E. G. of Sheptm Malle, in the 


county of Somerſet, ſtocking-maker, being firm of body and of per- 
fe memory, DO ordain and make this my laſt will and teſtament, 
this 17th day of February, anno $723, revoking all former wills and 
teftaments ever by me made or declared, viz. And firft I commend 
my foul into the hands of the Almighty God my creator, and Feſus 
75 my redeemer, and my worldly eftate as followeth : And whereas, 


om ſeized in fee ſimple of a meſſuage and tenement, called Wookey's Tene- 


ment, in the pariſh aforeſaid, which tenement I give and bequeath unto 
my ſiſter E. for her natural life, paying unto my heirs hereafter men- 
toned, the yearly rent of five ſhillings : And I give unto my ſiſter K. 
P. ten ſhillings : Item, I give all my goods and chattels unto my bro- 
ther R.'s children then living, equally to be divided betwixt them. 
hm. All my lands I am. now poſſeſſed of in Shepton Mallet, ¶ give, de- 
viſe, and bequeath, unto my nephew S. G. whom I make whole and 
ſole executor of this my laſt will and teſtament. | 
E. G. 


Signed, ſealed and delivered, 
in the preſence of us 


T.P. 7,3 4.R.. 


The meſſuage called #ookey's, deviſed to the teſtator's ſiſter E. is a ſmall 
part of his eſtate, and the other part conſiſts of lands, which E. G. 
the heir at law of the te/tator claims, inſiſting on S. 's intereff to be only 
mn gate for life. Some part of the lands belong to the meſſuage called 
Watkey's, and other part are a diſtinct property, 


Query, To whom does each, belong, (S. being dead, ) whether to his 


, heir at law, or to the teſtator's ſiſter? 


Opinim, I am of opinion, that S. took the lands in Shepton Mallet 
in fee ſimple, with the reverſion in fee of Mosley s Tenement, 
expectant on E.'s eſtate for life. The five foilling rent is di- 
reed to be paid by E. to S. as the heir aftermentioned. This 
ſhews that he meant the inheritance to S. and his heirs. He 
is alſo made whole and ſole executor. | 


Aug. 12, 1767. c. Yorke. 
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R. H and J. B. Eſq; as his ſurety gave their bond to Mr, 7; 
IVE is 500 l er ba. | 


Mr. V. afterwards became indebted to Mr. H. in the se 
ſor goods ſold and delivered. 


Mr. V. being indebted: to Sir 8. and Sir T. F. 3 
the money ſecured by the bond, aſſigned over this bond to them as a 
ſecurity towards ſatisfaction of their debt. 


"Me. V. lately became a bankrupt, and Sir d. and Sir T. F. are the 
e the ies. 


Von will obſerve that V. is indebted een in gol. but i 
| indabud-to Mr. B. the ſutety in no money whatſover. 


Can Mr, H. ſet off the 201. towards payment of what was 
due on the ſaid bond, or muſt he and his ſurety the ſaid Mr, B. 
mY the ſaid Sir S. and Sir T. F. as aſſignees of the ſaid V. be- 

re he became a bankrupt, the whole of the 2 ſecured 
by the bond, ſo as to leave H. without any remedy as to the 
_ faid gol. otherwiſe than by proving his debt — taking his 
| under the ſaid commiſſion?” 


Opinion 1 this be a joint and ſeveral bond, ſo that B. alone may 
de compelled to pay the whole, in an ation at law; I ſee not 


how the ſet-off can avail him, without reſorting to a court of 
ty, where, in as much as H. was the principal debtor, and 
Mr. B. only his ſurety, and the eſtate of Y. and all claiming 
under him is indebted to H. in 901. I am of opinion an al- 
lowance would be made by way of ſet-off for the 90 J. ſo due 
to H. and as power is given to the commiſſioners by fat. 5 Gr. 
2. cap. 30. ſect. 28. to adjuſt and balance mutual accounts, 
I think that on Mr. H. 's application to them, diſcloſing the 
above circumſtances and offering to pay the balance, that 
they. will order accordingly; or if they decline it, that the 
Lord Chancellor would mY _ in a ſummary way & pe · 
tition. 


D , Yue 30, Hb. Fran Bino. 
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Ms. H. F. and J. S. have lately purchaſed in fe, ALL 


# 


that manor” or © reputed manor of M. in the county of 
; with the rights, members, and appurtenances thereof, toge= + 
ther with all and ſingular court-leets, court barons, view of frank-pledges ' 
yrquifites and profits of courts, waifes, ęſtrays, goods and chattels of felons 
md fugitives ; and. ſeveral meſſuages, cottages, farms, lands, tene- 
nents, meadows,- paſtures, feedings, commons, common of paſture, 
ways, eaſements, waters, watercourfes, trees and underwoods, with 
the ground and foil thereof, free-Wwarrens, fiſh-ponds, fiſh-pools, fiſh- ' 
ing-places, royalties, franchiſes, liberties, profits and rents of all ſorts, 
commodities, emoluments, hereditaments, and appurtenances what- + 
ſoever to the faid manor belonging. | | 


There has always been for time immemorial, annually paid at the 
turt- let held for the ſame manor, certain rents called tything-waits 
which have been collected on the inhabitants of the ſeveral tythings 
hing within the ſaid manor, amounting, to certain diſtin ſums on 
ach tything, by the tything-men thereof, and other rents called maor- 
rats, time alſo immemorial collected and paid at the court-leet by 
1 graſs-bayward out of of three the tythings belonging to the ſaid ma- 
nor, for and in reſpeR of the rights of common, the cottagers and 
other the inhabitants within the fore manor uſed and enjoyed, which 
rents have been collected by the graſs-haywards, and paid to the lord or 
feward, at the court-leets ; and it has been alſo the immemorial cuſ- 
tom of the tything-men, and the graſ5-haywards, to collect more out 
of the reſpective tythings than is due, claimed, or received, by the lord 
of the manor, part of which has been paid to the eriff"s-tourn, 
ind the re ſidue, (after-paying the lord his uſual rent), has been re- 
ained by the tithing-men ; the lord of the manor no ways ever inter- 
ſeted in aſſeſſing the quantum to be paid by each cottager or eſtate, 
dut has been Ar collected, according to an old liſt by the tyth- 
ing · men, in reſpect to the tything-uaits, and the graſs-haywards, in re · 
ſpect to the moor-rents. a | | 


Several eſtates lying within the ſeveral tythings of the manor, At 
| the three tythings uſually paying the meor- rents have been fold off 
dy ſeveral preceding lords in fee, diſcharged from all incumbrances 
whatever, except annual fee-farm-rents. The ſaid Meſſts. H. S. and J. 
. have fold off eſtates in the ſame manner; but theſe eſtates ſold 
off by theſe antient lords, have paid for a great number of years to 
the tything-men and graſi-haywards their uſual and proportionable 
parts towards the ſaid rents, till within theſe to- years, who now ſay, 
that by certain covenants in their title-deeds they are diſcharged from 


tie ſame. | | 
] 16 g t R | Query, 
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"122, Tales m Law and Tqurey. Le a 
| Duery, As theſe rents called fything-waits and \meor-rents for of 

b major part have been paid by the, proprietors of the land 6 

ſold off, according to their proportionable parts as aſſeſſed by the 

 tything-men and graſs- haywards towards theſe rents above tui 
years laſt paſt, though diſcharged in the conveyances from af 
incumbrances ex:ept annual fee-farm-renits, as have alſo the owner 
of the eſtates ſold off by the ſaid Meſſts. H. S. and J. S. after the 
ſame manner, will thoſe eſtates formerly ſold off by the for. 
mer lords, be chargeable and liable to pay their uſual pro- 
portions, towards the ſaid rents, and will the other lands fol 
off by the ſaid Meſſis. H. S. and J. S. be alſo chargeable with 
their proportionable parts? If ſo, what proceeding at law would 4 
be moſt adviſeable to be taken to oblige them to pay the ſane? 


Opinion. Theſe payments called tything-waits, are I apprehend 
what is called the certum letæ or common fine uſually paid ig 
many leets to the lord, and where they are regulated and ap. 
portioned according to the value of the eſtates, and the propor. 
tions ſo anciently adjuſted and paid by the owners or occy- 
piers of the reſpective tenements, I ſee no reaſon why 
may not be diſcharged” by the lord, upon alienation of the free. 
hold of the tenements, or by releaſe to the owners. For the 
payments are in idea of law, founded upon the expence the 
lord, in ancient times was at, in procuring the grant of the 
leet, and being regulated by the eſtates, there is no reaſon 
why they may not be diſcharged. The reafon holds much 
ſtronger in reſpect of the moor-rents, which are payments for 
depaſturing the cattle kept on the tenements on the waſte, 
and which the lord ſeems by ſuch conveyances, to indulge 
the free uſe of, without any "rr gb rent, Therefore it 
ſeems to me, that the purchaſers of the manor will have very 
little chance to recover thoſe payments againſt ſuch ſtrong 
words in the conveyances, eſpecially the late one. However 
as to thoſe of long ſtanding, where the payments have, not- 
withſtanding ſuch words in the conveyances been- continued, 
it may be an argument of ſome weight, that the conti- 
nuation ſhews that theſe payments were not meant to be ex- 
tinguiſhed, but on the other hand, I fear it will be very diff- 
cult to get over it. - 


The firongeſt circumſtance for the lord is, that part of theſe 
payments is rendered to the ſheriff, but the anſwer to that is, 
that the lord might diſcharge what was due to him, though 
not to the ſheriff, ſo that part may ſtill be payable, though 
the other is diſcharged. | 


A<« to the remedy (if theſe gentlemen are willing to bring the 
matter in queſtion), it is not ſtated, whether there has been 
an uſage to diſtrain, without which I think, at leaſt for the 
tything 
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yall tything-2waits, a diſtreſs. cannot be taken, for they are conſi- 
wes BY dereqd in point of law, as againſt common right; but an ac- 
tion of debt may be maintained: And fo if they are preſented 
wer at the court, that they ought to make ſuch payments, and are 
r the amerced for not paying them and the ameraaments affeered, 
» for. which preſentment of the preſent ſums, amerciaments, and 
pro- affeerments, muſt be diſtin, I think the amerciamenti may be 
(1 diſtrained for, but the diſtreſs cannot be ſold, 

With bY 

out April 27, 1761. H. Gould, 
ame? . 7 


. 


E SSV. H. S. and J. S. have purchaſed in fee all that ma- 
nor, or reputed manor, of MH. Cc. (as in the foregoing caſe). 


In the memory of man no diſtreſs has been made on perſons refu- 
free. fog to pay their gusta 't, a bill in the Exchequer was once preferred 
wainſt an inhabitant, on that account, who ſoon complied, by paying 
e the Weht and coſts; 


eaſon Yuery, As theſe rents called tything-waits and ' moor-rents for the 
much major part-have been paid by the proprietors of the Jands ſo 
ts for fold off, according to their proportionable part as aſſeſſed by the 
waſte ' tything-men and graſi-haywards, towards theſe rents above twenty 


dulge years laſt paſt, though diſcharged alſo in the conveyances from 
my incumbrances, except the annual 2 rents, as have alſo the 
A. owners of the eſtates ſold off by the ſaid Meſſts. H S. and 
ſtrong S. after the ſame manner; will thoſe eſtates formerly ſold off 
WO y the former lords, as thoſe ſold off by the ſaid Meſſrs. H. S. 
n and J. S. under the aforeſaid predicament, be liable to pay 
inueh towards the ſaid aſſeſſments as before they uſually did? If fo, 
—y what proceeding at law would be moſt adviſable to take, to 
q 48. oblige them to pay the ſame ? 
Note. If Mr. Burland ſhould be of opinion, that theſe rents or 
fines are recoverable, Meſſts. H. S. and F. S. are determined to 
1 put the ſame under bis conduct. 
J 
hough Opinion. If the proportions paid by each articular eſtate towards 
hough the tything-waits and moor-rents were certain and diſtin, and 
the conveyances in fee from the lord of the manor free from all 
h incumbrances, were all modern, I ſhould be of opinion, that by 
Ig ſuch conveyances the grantees 'would have a right Te hoid 
„e - their lande diſcharged from thoſe payments ; but as the greateſt 
or part of theſe conveyances are ancient, (ſome, as appear by 
thing: the ſtate of the other caſes herewith left, more than 100 years 
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ago), and theſe payments have been conſtantly made ever 
2 t R 2 ſince, 


* 
» 


e 


_. 
* * os 


Gm_ F 
re 


- Fel -— 
—— 


_ 
— 
N Nr: 2. * 
wy " aa — 2 
E GET A 5 oe 
IN 


I — —— 
£ — 1 Ys 
" * 


© 
Py — „ — 
— — * 
2 — 


0 — 


— 


o 
„„ - 


A844 


* " 
— * * 
: — — — ——— n — —___— —_— 2 — 
— — atv 1 $i, 
* CY thaw OG —_ * * — 
10 — 2 oy, * — * 
* . xa — 


— 3 er a 
. \ a a „ — 


„„ © © Caſeg in Lem and Eau. 


tythings other monies were paid by the graſs-haywards in the name 
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F 
hee, until the preſent diſpute began, I am of n 
they cannot be conſidered now as having deen — 
thoſe general words of exemption from all incumbrances, but thy 
the long courſe and ſeries of payment that have been 
ever ſince theſe conveyances will be ſufficient evidence id 
lord's right. I don't indeed underſtand by what tenure the 
lands were held before they were conveyed in fee. to the eye. 
ral tenants; if by leaſe, no ſuch payments couldbe due but hy 
reſervation, and then when the leaſes determined, the payment 
would determine likewiſe; if by copy of court roll, » they were dust 
by cuſtom, and then a grant of the land in ar femple would, 
T think, deſtroy that cuſtom, but ſtill I think, the conſtant 
payments, eſpecially where a part of the money collected i 
for other uſes than the lords, will eſtabliſh the right, and raiſe 
a preſumption of ſome other deed on the part of the granten, 
undertaking and granting to pay theſe ſums notwithſtanding 
the alteration of their tenure. The beſt way to recover thek 
rents is to prevail on the /zet-jury, if poſſible, to preſent and 
amerce the ſeveral tything-men and graſs ards for non pay. 
ment of their reſpective 'wartes and rents, and then to diſtri 
or bring an action of debt for the amercement, ot otherwiſe i 
file a bill in the Excheguer, againſt the ſeveral; landholders, t 
account for the ſums they ought to pay, for I apprehend | 
will be difficult to aſcertain the proportions of each tenan 
due to the lord, ſo as to maintain an action of debt. 
. * 
Serjeant's Inn, Nev. 27, 1767. J. Burland, | 
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HE lords of the lordſhip or manor 2 M—— having ( 

ſince it was granted by King James to Lord M.) always ke 
a court- leet where the conſtables of the hundred are choſen, and 9 
ing-men for ſeven tythings, and there always was, time immemorial, 
cuſtom for the ſaid tything-men to pay into the hands of the ſtewar 
in open court, certain ſums of money by them collected in their 
ſpective tythings by a rate kept among themſelves, and not by ü 
lord or ſteward in the name of iything- wait; and in three of the (a 


moor-rents, and by them collected as the others, in their reſpeat 
tythings, namely M——, H——, and H—, 


Tything-waits, —&Moor-reats. 
A - L* 4% 
Marteck pays = 1 0 17 4 
Henton « - e;-4.* 0:6 0 18 4 
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5 Lord. M. in his life time ſold off part of the ſaid * wor 1 e A » i 1 
'by the'lord's rerits,” then afterwards, ſold the feſidue of the ſaid, manor to of q 


45. Eſq; who ſold off more of it in-fee,; but always receivet, the fad 
hthing-waits and moor-rents of the ſajd courts, then S. ſold the "reſis  * 3 Mt 
que of the ſaid manor, with the privileges and perquiſites of courts, G. 5 
to B. who ſold off more of it in fee, but he ſtill reeiwed the fad 

mn - rents and * Mr. B. Told the ſaid manor, or refuted © 
manor, - 6r, reſidue thereof, together with the court-barons, crurt- lm, Mf 
view of frank-pledge, perquifites, and profits of courts, &c. to the ſaid H, 8, | FI 
and J. S. the preſent lords, Anno 17 5%, ſince which purchaſe, ſeveral per- it 
"ſons who always paid their teſpective ſhares towards ale ſaid ſums in te ü 
ylbings of M——, H——, and , now refuſe, on pretence that 
- their lands were conveyed by the preceding lords of the ſaid manor, * © © | 1 
without any rents reſerved. | , "*; oh 1 


Query 1ſt, Is the ſaid money to be recovered in law or equity; if 
ſo, who is to be ſued, the officers for not paying it into court, 
or the perſons that refuſe to pay them? The jury of the court 
® leet, have frequently refuſed to make the proper preſentments ta 
K to the premiſes, and ĩt is ſuppoſed will perſiſt in ſuch oO = 


» a v oy 4 1 


k 


Query ad. Is there any remedy againſt the jury on the above men- | | 
» © "tioned account?: * n 1 


* 


| Opinion. + I think, that the ſaid monies are recoverable by law ; 

and the proper method for enforeing the payment thereof ſeems _ « i 
to be, for the ſteward of the court to fine the jury, who ſhall, , 
refuſe to make the proper preſentments, or (if ſuch preſent- 1 
ments be made), to ſine the ſaid officers, if they refuſe to pax 
the ſums; (which ſaid fines muſt be impoſed on the ſaid jurors 
and officers, not jointly but ſeverally) : And I apprebend, that 
the lord may afterwards diftrain for ſuch fines, or bring an 


: : action at law for the ſame, at bis election. 


1 


. Andrews, | 


%. a 0 s 


Dec. 10, 1762. 
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„. 8. B. nd 17 B. ave the will of their fuder; were ſeized in f Wl ne! 
n A of the equity gf redemption of meſſuages and land 
. « ſugjeft wa mortgage. in for made by him for 4091. 1 
Ft - - fere 
* v 's. married, and in 1766, ſhe, with Mr. T. B. her huſband, levied | 
9 a fine and ſuffered a recovery of an undivided moiety of the faid pre- 
+ © miles, to the precipe of which recovery, a,tenant was made by Jeaſe nur 


i 1 und releaſe, with the concutrence of the mortgagee, and by the fine 


levied. by the ſald B. and his wife; and the uſes of the ſaid 8 J 

47 my by the ſaid releaſe declared. mar 

| curr 
- 7 the uſe of ſaid mo gee and bis heirs, for the better ſecuring ſaid 
wa ©, 300 with intereſt. And after payment thereof, cord 


1 $4 +3 thr uſe of the ſaid T. B. the huſband, for his life, without 
= .- . ; 


„ Te th uſe f wales to proſerve the 7 uſes "m0 ffs 
| * Ec. „ 


te uf f the ſaid S. for life, ent impeachment of waſte, 


” T5 7 the uſe of es, © to preſerve the contingent uſes and eſtates, 


HR” 


* 


2 the uſe of ſuch ſon, or ſons, daughter, or daughters of the ſaid 

TFT. B. by the ſaid S. bis wife, for ſuch eſtate or eſtates, in ſee · ſimple 
1 or otherwiſe, and in ſuch manner and form as they by deed ſhould 
direct, limit, or appoint; 3 and i in i thereof, * 


_ To the uſe of all and eyery the ſon, « or ſons, daughter, or — 
wa - for ſuch! eſtate or eſtates, in fee-ſimple or otherwiſe, and in ſuch man- Op 
; ner and form as the eber ſhould by deed or will direct, limit, of 
appoint ; and in default thereof, 
'To the uſe © al and every the ſon, and ſons, daughter, and daugh- 
1 ters, their heirs and aſſigns for ever, as tenants in common, and not 
D as joint tenants, if more than one, and if but one, then T7 the uſt of 
1 ſuch only child, his or  hef heirs and ens, for ever; And if no 
ſuch child or childrens ſhould be living at the time of the death of 
w_ the ſurvivor of them the ſaid T. and S. then To the uſe of ſuch per- 
'2 oi + ſon, or perſons, for ſuch 'effate or eſtates in fee-/imple or otherwiſe, 
ud in ſuch manner and form as the ſurvivor ſhould by deed or wil 
Toll , * * * and in duni thereof, 1 
* | [ 
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4 p- 
* Wicnption for the time being, to raiſe money by mortgage or ſale, to 
pay off the 200 J. and 3 and a moiety of the © legacies een ; 
fa mentioned. ; - "+ 
d | 28 
* The above fine _ recovery have been ver levied and ſaf- 
ſered. 
ied 
— All the parties are living, and br is a ſon, the only child of the 
eaſe WE nartiage, about twelve months old, 
h © 
- J. B. the other 1 is alſo married to Mr. 7 6. but before her 


marriage, by leaſe and releaſe, in which the mortgagee likewiſe con- 
curred, made a tenant to the precipe of her undivided moiety of the 
ſaid premiſes for ſuffering a recovery thereof, which recovery was ac- 
cordinglv ſuffered, and the uſes 88 to the ſaid mortgagee is 
, for ſecuring the other 200 J. and intereſt and ſubjet to ſuch pay- 
ment to herſelf in oe a 


The ſaid J. B. being thus entitled to the cavity of redemption 


20, in conſideration of a competent jointure, conveyed the ſame to 
J. F. Gent. In trufl for the ſaid F. 4 ; 


- 
aſte. ie” 
Query, Your opinion is deſired, whether a partition of the faid 
ates, premiſes can by any, and what eaſy method to the parties, 


and by what parties, be effectually 
+. can be. done, by what method, and at whoſe expence? The 
| conveyance of the motety to him, He has ſigned the receipt 
- annexed, and is he not obliged to convey, when properly te- 
, quatted, at the peril of coſt ? 


Onion. I am of opinion, that a partition of the faid premiſes may 
be enforced by a bill in equity, and that the ſame will be the 


bind all the parties to. the ſuit, and when made under the 


his wife, which may hereafter de born. The colts of ſuch 
ſuit will be borne in moieties, one moiety by Mr. G. and the 
other moiety by Mr. B. as they will have equal benefit of 


and JF, F. his truſtee, againſt T. B. and S. his wife, and 
their ſon and only child, and the mortgagee, I think the 


mortgagee 


immediately before the ſaid marriage, which was about three months 


made, to bind not only 
themſelyes, but the iſſue of the ſaid T. B. and his wife? If it - 


mortgagee has received Mr, 6. s 2001, but has exeeuted no ___ 


moſt eaſy, expeditious, and effectual methed, and which will 
authority of the court, will alſo bind any iſſue of T. B. and 


the ſuit; and I think ſuch bill ſhould be brought by F. G. 
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er is — for the — entitled to 18 equity of 65 
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is compellable to exectite — of 
moiety of the m r to Mr. G. in fee,, and that 


a proper conveyance for that purpoſe, ſhould be prepared by 

Mr. G. and tendered to the mortgagee to be executed 3 and in 

. "caſe he refuſed to execute the ſame, I conceive a court of 

* —1 would odlige him to pay the colt occaſioned by ſuch ) 
. 4 * A * 17 


N. 19, 176. * Pe 


*% 


: * 24th New. 1767, 

"Jn of Mr. 6. the fam of 200 J. being one moiety of the 
principal money due to * on a mortgage of the late Myr, N. 

B. 's eſtate at B. and 3145 55, for the intereſt thereof, to thi 
time; and 1 do hereby diſcharge him and his moiety of 'the ſai 
eſtate, of and from he ſame ; And alſo of and from the remain- 
ing principal and intereſt due, or which ſhall or may accrue, ot 
became due thereon, WITNESS my 2 11 


A. s., EN. 


= p. Eſq; by his will dated the 3d day of Feb 1753» after be- 

queathing an annuity of 4334. to his ſiſter J. P. for life, payable 
© out of his eſtates at W. C. M. M. and K. Gave'to A. P. ſon of hi 
brother J. P. and to the heirs of his body, ALL thoſe his laſt mentioned 
eſtates, And if he died under age, the teſtator deviſed the ſame to 4, ). 
be of. his brother 4. P. and to the heirs of his body; and in caſe both 
nephews ſhould die under age, then the inter deviſed * ſaid eſtate 

to his brother J. P. and his heir. 


Lu fon of FP. has attained his 3 but is ne 
the heir at law of the teſtator. 


Query, Can, 4. the ſon of * 7. by levying a "ry create * 
or is a tecovery neceſſary for that putpoſe? 


Opinion, A. the ſon of F. P. being only tenant in tail, and not hay 0 
ing the immediate reverſion in fee in himſelf, I am of opiniol 


that a recovery is abſoiutely neceſſary to procure him the fe 
Jongle of the eſtates * | 


b. 10, 1768, | W. Rive, 


CAS 
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* C A'S E. 

N Jun! 9, * P. by his will deviſes to a younger ſon in theſe words, 
1762. * VIZ. RY” 

Jn, « [tem, I give to my ſon T. P. all that part of the eſtate which 


„ bought of my brother in law V. P. and likewiſe'a piece of 
ground called by the name of Golden's Lays which I bought of 


f * « one J. G. AndlikewiſeI give my ſon T. P. two acres of land 
« lying in a field called Penyland bought of J. NV. And J alſo 


— _ — ů . — 2 pe — — 
- — — < ow a _ - * — I. 4 - 
. Y 
1 4 N = 


[2 0 « pive my ſon T. P. the houſe and orchard, and three acres of : 

" "  *< land going into the orchard being lands which I bought of 3 

- ſaid 40 N 5 ” 4 

e TB The teſtator alſo deviſes to his eldeſt ſon, as follows: q 

K Item. I give to my fon J. P. all the other part of the eſtate at i 
« Greet, as I got by law as the” award will plainly ſet 
« forth.” | | 1 | 

Nate, All the premiſes are freehold, 1 

er be · 1 * | | 1 | 

able BY 9uery, What eſtate and intereſt does T. P. the younger and J. P. i 

f his the elder fon and heir reſpectively take under the above deviſes 

tioned BY or otherwiſe ? | | 

4.5. 

e bau Opinion. I am of opinion the above will is not duly atteſted fo as 

eſta to paſs freehold eſtates, and that the eldeſt ſon J. P. takes the 

' whole freehold as the eldeſt ſon and heir of his father, 

is na June 26, 1767. Inner Temple. The, Warren. 

a fu; . . Mr. Collet's opinion on the foregoing caſe, 1 | 

* Opinion, , By the above mentioned deviſe to. T. the younger ſon, 

| 


if there were not other words in the will to ſhew the inten- 
tion of the teſtator, I think he would only be entitled to an + 
eſtate for life, in the premiſes deviſed to him, but as by the E 
will (che probate of which is laid before me, with the above 
N caſe), four ſeveral legacies of 100 J. each are equally charged 4 
1a. on the eſtates, deviſed to T. and F. to be paid within a year = 
after the teſtator's death, or when the legatees ſhonld attain 

the age of twenty-two years, it appears clearly to be the teſtator's 

intention to give to each of his ſons an eſtate in fee in the pre- 

AS miſes deviſed to him ; and it has been often determined, that f 
where lands are deviſed to a perſon charged with the payment f 


17 ; | : 8 of > 


piniot 


he fe 


128 Cafes in Law and Equity. 
of a ſum of money in groſs, to be paid at all events 3 
certain time, which is the above caſe, a fee is deviſed, win 
' out any other words to paſs the inheritance, and more eſpe 
cially when the profits of the lands would not, by the tj 
the legacies thereon charged are payable, amount to ſufficien 


| ſum to diſcharge them, for without the fee was in ſuch cM A 
to paſs, it might happen that the deviſe, inſtead of gaininis 4ll 
by the deviſe, might be a loſer, and not reap any benek 
which could never be the teſtator's intention; and where T. 
the intent of the teſtator can be apparently collected from vie 


will, it will ſupply the want of thoſe words which are neceſl; 
in deeds to convey an inheritance, 


Tewkeſbury, Dec. 1, 1767. H. Cilia, 


Mr. Madec#'s opinion on the foregoing caſe. 


Opinion. Upon reading a copy of the will at large, I am of opinie 
that both T. and J. take an eſtate in fee femple in the ſeveri 
eſtates devolved to them reſpectively by the will. The word 
at the cloſe of the will viz. (each perſon paying his equ 
ſhare of all legacies, and debts, &c.) are deciſive of the dout 
in the former part of the will, and clearly give each of them u D. 


eſtate in fee fimple. 
Dec. 22, 1767. Lincoln's Im. Jabn Mad, 
E 13 8 


May 17, Sf H. by indenture of this date demiſed and granted unt 
1666. / KR. D. a meſſuage and lands, in — „To hold to hin 
his executors, adminiſtrators and aſſigns, from the date thereof f. 
the term of 200 years, under the rent of a pepper corn, the remait 
der of which term is by divers meſne acts and aſſignments in the lay 
veſled in M. IV. in truſt for R. T, for ſo many years of the reſidue 
thereof as ſhall run out in his life time, and after bis deceaſe for ſk 
his wife for ſo many years as ſhall run out in her life time; and | 
their ſeveral deceaſes in truſt for fach perſon or perſons and for ſuch tem 
or terms, or for ſo-much of the ſaid term, and in ſuch fort, man 
and form as the ſaid T. and his wife by deed or inſtrument in writing 
executed in the preſence of and atteſted by two or more credidis 
witneſſes; ſhould limit, direct, or appoint. And in default of ſuch api 
pointment, upon other truſts therein mentioned. 


" 
* 
* 
* 
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IT ̃ beſe truſts were created by T. ſubſequent to his marriage with 
his wife, and upon no conſideration. 
I | 
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The reſi ſue of another term of 2000 years on other lands, ſubjee? 


the rent of a pepper corn, is alſo veſted in the ſaid *. V. upon the 
like truſts before mentioned. 


A term of 99 years, determinable on three lives, on other lands 
+ alſo veſted in the ſaid V. V. upon the like truſts, 


The two laſt terms they are entitled to under a will. T. and his 
\m th. viſe are deſirous to make an abſolute ſale of all the eſtates. 


ce e, By what method can the wife paſs her eſtate for life, and 
can it be effectually conveyed to a purchaſer ? If nat the whole, 
can any, and what part, and how ? 


lereye 


oleh, 
nien. I conceive Mr. T. and his wife may limit and appoint 
all the premiſes to a purchaſer for the remainder of the ſeve- 


ral terms, and direct Mr. V. the truſtee to aſſign the ſame ac- 
cordingly. After which let T. and his wife levy a fine ſur con- 


= ceſſit for a term of 100 years, to ſome third perſon, in truſt 
= for the purchaſer, his executors, adminiſtrators, and aſſigns, 
| : and thereby the wife's intereſt in the premiſes will be extin- 
* guiſhed. | | 

cm Dec. 24, 176). IT... Rivet. 

. 

"1 C.A 1 K 


Y an act of parliament of the ſixth year of His preſent Majeſty, 
for railing a land tax in Great Britain for the ſervice of the year 
1769, It is enacted, that a ſum of two millions and upwards ſhall be 
niſed and paid to His Majeſty in Great Britain, by ſuch proportions, 
nd in ſuch manner as in the act expreſſed ; and that one million and 
wwards, part of the ſaid tus millions, ſhall be raiſed and paid to His 
gjeſty, within one year from the the 29th day of March 1766; and 
[hall be aſſeſſed in the ſeveral counties, cities, Sc. of England, Cc. 
Weccording to the proportions. therein; amongſt which the proportion 
Wir the city of J/efminfler and liberties thereof; and offices executed 
In Wiftminfter- Hall is 63,0921. 15. 5 d. And towards raiſing the ſaid 
ums, perſonal eſtates, (except as in the act) offices of profit, annui- 
les, and penſions are made liable. n 


And that the full ſum may be compleatly raiſed and paid to His 
Majeſty's uſe, It is enacted, that all and every manors, meſſuages, 
ands, tenements, Cc. ſhall be charged with as much equality and 
difference, as is poſſible, by a pound rate, towards the ſeveral ſums 
the act impoſed, ſo that by the ſaid rates the full ſums to be raiſed, 
= be compleatly and effeRually taxed, aſſeſſed, levied, and col- 
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value, and the aſſeſſors of the land tax conſidering the improvent 
einn of 6 . m 
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Commiſſioners are appointed for putting the act in execution 
within and for the ſame counties, cities, c. reſpectively, who we 


to meet on or before the zoth day of April 1766, and to ſubdivide 
for the ſervice of each hundred, &c. or other diviſion, as might bel 


132 


conduce to His Majeſty's ſervice. - 1 
| $9 | + ho | 
The commiſſioners for Vſiminſter and the liberties, and offices e, ad 
ecuted in M gminſier- Hall, met on the 3oth day of April 1756, far 


ſettled the quota to be raiſed in each pariſh, or ſubdiviſion, within tber tat 


juriſdiction, according to the accuſtomed proportion. | het 


The pariſhes of St. Mortin in the Fields and St. Paul Covent Cal fur 
den, are two of thoſe within the liberty of J/eflminfier, and have exc 
of them a diſtinQ proportion of the whole ſum to be raiſed. ba 


The pariſh of St. Paul Covent Garden, having been originally 
precinct enly, in the pariſh of St. Martin in the Fields, but ſeparated 
by act of parliament of the 12th of Car. II. is bounded almoſt 0 
all ſides by St. Martin's, and there are but few of the boundaries that 
are formed by the ſtreets, ſo that lines drawn directly from one boun 
dary mark to another, or from and to points, which are acknoy 
ledged to be boundaries, will in many places interſe& the premiſes i 


poſſeſſion of one perſon, and in many inſtances will interſeCt eyet 
the houſes themſelves. 


In the year 1762, 7 M. became tenant by leaſe of a meſſuage inW th 
Maiden Lane, (confeſledly in the pariſh of St. Paul Covent Gardn of 
together with diverſe back buildings, which. adjoined to the houſe g. 
and extended as far as a court in the pariſh of St. Martin's, a ril 
with which court there was a communication by a back door. Thea lir 
premiſes are deſcribed in his leaſe, as being all in Covent GardnWM te 
and he pays the yearly rent of 36/. for the whole, and he was ref pi 
to the land tax in Covent. Garden, (as the former tenant has been 
at 36 J. for the whole, without any claim from St. Martin's, and | 
cannot be diſcovered that any taxes have been taken by St. Marin 
for any part of theſe premiſes, 


About the year 1764, M. pulled down all theſe back buildings, at 
rebuilt them upon a plan much more commodious for his buſineſs d 
a cabinet maker, &£95c. with the addition of a large auction room. ort 
them, but there is not any bed-chamber, and the communication ui 
St. Martin's is ſtill preſerved, and theſe new buildings adjoin to 
dwelling houſe. Under the dwelling houſe and the new building 
is a vault, for many years paſt uſed as a cyder cellar, the accels 


which is from Govent Garden. * 'v 


In Covent: Garden pariſh, it is not the cuſtom to rate perſon 
eſtates, but ta rate the landed eftates at the higheſt improved year] 
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made by MA. as liable to an inereaſe of his rate, they raiſed the aſſeſ- 
ments upon him in 2765, to 65“. a year, to this aſſeſment he ap- 
pealec in the proper way, upon which appeal the commiſſioners re- 
duced it to 601, f „Sn 


By this tiche, the pariſh of St. Martin's began to think of taking 
advantage of the improvement made by M. alledging that all or the 
far greater part of it is in that pariſh, and upon a ſuſpicion, or expec- 
tation, that he might be liable to too great a' proportion of taxes 
detween the two pariſhes, he refuſed to pay the rate to Covent Garden 
and ſuffered. a diſtreſs to be taken for the rate for 1765, but did not 
further conteſt the matter with that pariſh, Towards the gusta for 
1766, he is again rated in Covent Garden at 60 J. and St. Martin's 
have now lately rated him at 40 J. ; *: 

A line drawn from the extreme boundaries of the pariſhes, will 
jnterſect the new buildings, and would leave almoſt the whole of it in 
St, Martins; a line drawn from the extent of the adjoining” tene- 
ments, and which continue rated to, and are conſidered as belongin 
to Covent Garden, would interſect the improvements, particularly the 
auction room, the room under it, and the cyder cellar, leaving about 
two thirds of the auction room, and room under it, and almoſt the 


whole of the cellar, in Covent Garden. 


The plan herewith left, ſhews, as near as may be, the ſituation of 
the premiſes, about which the diſpute ariſes, together with as much 
of the adjoining eſtates, as was thought neceſſary to explain the 
queſtion. The red dotted line is drawn from the extent of the pa- 
riſhes, as determined by the buildings in the ſtreet, the other red 
lines ſhew the extent of Covent Garden, as the ſame ſeems to be de- 
termined by the poſſeſſion of the tenants, and M. 's premiſes in diſ- 
pute are diſtinguiſhed by ſhading, $20 


Query, Should theſe back buildings of M.'s be rated in Covent Gar- 
den, or St. Martin's, or proportionably between the two, and 
if proportionably, how is the proportion to be ſettled ? 


Opinion. There is no doubt in point of law, but Mr. M. the occu- 

pier for ſuch part of the premiſes as lie in Covent Garden pa- 

riſh ſhould be rated to the pariſh of Covent Garden, and for 

; the remainder which are in St. Martin's to the pariſh of St. 

Martin, but the difficulty will be to aſcertain with preciſion 

the boundaries of the two pariſhes, and to proportion the rate, 

| and therefore it will be adviſeable for Mr. M. to get the offi- 

„ cers of both pariſhes,” to agree upon te proportion of the 

rates to be paid to each; and if that cannot be done, Mr. M. 

muſt appeal againſt both» the rates, and then the juſtices of 
_ the ſeſſions will aſcertain and ſettle the proportion of rates to 
de paid to the pariſhes reſpectively, ; ba 

A | Another 


134 Caſes in Law and Equſty. 
Another tenant in Covent Garden has lately taken an adjoining 
houſe in St. Martin's, to enlarge his ſhop, and having bricked uy 


all approach from St. Martin's, has his communication with it only 
from Covent Garden. | 


29, 'Should this tenant be wholly rated to Covent Garden, of u 
each pariſh, as before ? . 


Opinion. I think this blocking up the windows which looked into 
the pariſh of St. Martin's or alteting the way into the pre. 
miſes which are fituated in that parifh, cannot take away 

affect the right of the pariſh of St. Martin 8. 


The duties on windows, Ec. by the 20th of Gee. 2. 31ſt of C. 2, 
ad of Ges. 3. and 6th of Geo. 3. ate laid upon every dwelling houſe 
inhabited. 


And by an act of the 21ſt of Ges. 2. to explain and amend the 
a& of the z ch. It is enafted, that every larder, workhouſe, laundry, 
bakehouſe, brewhouſe and lodging-room, belonging to, or occupied 
with any dwelling houſe, whether the ſame ſhall, or ſhall not be 
within, or contiguous to or disjoined from the body of ſuch dwel- 
ling houſe, ſhall be deemed and taken to be part of fuch dwelling 
houſe. 


Query, Should this tax be aſſeſſed upon the whole in the poſſeſſion 
of each inhabitant, including outhouſes and adjoining build- 
ings in another pariſh ? or ſhould the divifion of the pariſhes, 
make a diviſion of the rates? 


» Opinien. I think the window tax, as well zs the other parochial 
rates, ſhould be apportioned between the two pariſhes accor- 
ding to the reſpective intereſts of each pariſh in the property 
to be rated; and this ought to be done amic-bly if it may 
be, between the two pariſhes, for it is hard upon the occupier 
that he ſhould be put to expence and the tenant to, and perbaps 
too rated higher than he ought to be on account of the dil- 
pute between the pariſhes, | 


 Linelws-Im March 5, 176: N. Nori, 
. 
Jan. 8. RS. S. X. deceaſed by will of her own hand writing, 
1742- gives ſeveral pecuniary and fpecihc legacies and (among 


other things) diſpoſes of a ſilver cup and cover, the prints or pictures 
in the back parlour, ſome china, books, and an inlaid cabinet, and appoints 
Dr. 4. T. her executor, 


By 


By the firſt codicil to her will, written and ſigned by her, ſhe gives 
ſeveral other pecuniary and ſpecific legacies to ſeveral perſons, and 


all her medals, gold, filver, braſs, or copper, &c. ſhe gives and leaves to 
the ſaid Dr. A. T. and then the directs as follows: viz, 


« As for all my ſhells, foſſils, prints, drawings, 5 les, ſpars, 

„ corals, cars, minerals, antique figures, birds, — [amy (dead I 
mean, for live dogs, cats, birds, &c. I leave to S. P. my ſer- 
« vant, and my dear Bill,'s ſmall picture by Mr. Lens, to 
« her alſo), woods, gums, ſeals, corals and cerolines, of all which 
<« ] hope to have an inventory, to be fold by auction, and all 
« the money ariſing from ſuch ſale to be paid to the treaſurer 
« of the infirmary in James Street W:/tminfler, adjoining to 
© Cabbage Lane or Street, and by him as my execator, and R. 

N. apothecary in Tothill Street aforeſaid, ſhall approve, to 
« be laid our for the benefit of the poor of that houſe, or in 


« that houſe, only twenty pounds to be given to St. George's 


« Hoſpital, at Hide Park.” 


At the concluſion of another codici] (which is the third to her 
will), ſhe adds, This is my laſt will and teſtament, writ with my 
„ own hand on eight ſheets of paper, and one fide of each ſheet per- 
« feRly blank. 


Note, theſe eight ſides contain the will and three codicils. 


Nov. 7, 175, By another codicil written and ſigned by her, ſhe 
gives ſeveral other legacies, and then follows: 


« And notwithſtanding what I have ſaid about my curioſities, 
« (fc. as mentioned above, I hope to diſpoſe of them my- 
« (elf before. I die, and therefore I defire no notice to be 
taken, or uſe made of any thing I have writ about the diſ- 
% poſal of them before in my will.” 


Nate. The ſaid S. X. died poſſeſſed of a conſiderable collection of 
ſhells, foſſuls, &c. 


As the word curio/ties may extend to the plats, prints, pictures, 
buts and inlaid cabinet mentioned in her will, as well as to the ſhells, 


faſſus, Cc. mentioned in the firſt codicil, and which ſbe had not diſpoſed 


of herſelf before ſhe died, as in the laſt mentioned cudicil ſhe mentions 
ſhe hoped to do, and as ſhe did not diſpoſe of her ſhells, 2 Ec. by 
her will, but by a codicil (though by the concluſion of the third codi- 
cil to her will, ſhe calls the whole, meaning her will and codicils by 
the terms and deſcription of her laſt will and teſtament), and as the 
dequeſt is particularly ſpecified by the firſt codicil, and only termed 
eariyities by the four codicil, 


Query, 


136 Cales in Law and Equity. 
Query. Whether under theſe circumſtances, the codicil dated Ne 
2, 175, will amount- to a revocation of the bequeſt of he: 


Halli, foffits, 8c. in the firſt codicil? = 


Opinion. I do not think that the word curio/ities will be conſtrye] 

to relate or allude to the plate, prints, pictures, books, and ing 

cabinet mentioned in the will, but will rather be conſtrued t 

relate to the hellt, foſſils, and other curioſities mentioned in the 

| firſt codicil, for in this codici! (which I am apprehenſive vil 

be looked upon to be wrote after the year 1749, becauk 

the third figure is a 5, though the 13 is wanting), the 
ſubſequent words are, I hope to diſpoſe of them myſelf he. 

« fore I die, and therefore deſire that no uſe may be made 9 
„ any thing that I have wrote before in my will,” which] 

4 think will confine this codici/ to the curtofities mentioned in the 
firſt codicil, becauſe ſhe had wrote particular directions touch. 

ing the diſpoſal of them; but no ſuch directions touching the 

TH diſpoſition of the abovementioned ſpecific legacies of the plate, 
14 prints, Sc. and though ſhe ſays ſhe had given directions touch. 
144 X ing the diſpoſal of them in the will, and theſe directions were 
7 8 in her firſt codicil, yet it is clear to me, that ſhe compriſed 
her will, and all her codicils under the word will, as ſhe ha 

done before when ſhe writes on her will and codicils, ** This 

de is my laſt will,” in which ſhe includes three codicils, and if 

ſhe referred to theſe curioſities directed to be ſold, then the 
queſtion is, Whether this codicil will revoke the firſt codicil u 

io this gift or not, and I think that this is not a clear point, but 
Il cam inclined to think that it will be looked upon as a revocy- 
tion, for though ſhe might intend to change her mind and 

to diſpoſe of theſe things during her life, and did not do 

it; yet ſhe has ſhewn an intent that her directions concen- 

ing them ſhould not be obſerved, having deſired that no notice 

might be taken, or uſe made of any thing that ſhe had wrote 

about the diſpoſal of them in her will, ſo that this ſeems to 

be a revocation of the deviſe to the charity. 


© Lincoln's-Inn, Jan. 14, 1755. ER. Wilbrahan, 


EE a +>, | 


Mr. -CambelPs opinion on the foregoing caſe, 


Opinion, The will and codicils are ftrangely expreſſed, but upot 
the whole I think the bequeſt is revoked, 


Fib. 15, 1755+ I. H. cid 
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h 11 and 12, D Leaſe and releaſe, The releaſe tripartite, Ba- 
ny a 1634. tween J. H. Eſq; and 7. O. Gent. of the 1ſt 


A. E. V. E. and V. P. Eſqrs; of the ad part, and J. G. 


* Yeoman, and C. F. Gent. of the 3d part, ting to be EW 
If h ace in fee of a meſſuage and lands in H. in the pariſh of P. 
te 0 wv the ſaid C. F. in truſt for the ſaid F. G. and his heirs, - 


12th and 19th October, 1685, By leafe and releaſe being a mort- 
xe in fee of the ſaid premiſes from the ſaid C. F. and J. G. 
V. H. clothier, in the uſual way for ſecuring 400 J. and in- 


1th November, 1696, The faid J. G. by indenture of this date 
le between him of the one part, and the ſaid /. H. of the other 
wt, he charged the ſajd premiſes with 100/. more, making the 


yertite, between the ſaid . H. of the rf part, the ſaid J. G. 


| faid A. of the above mortgages for ſecuring to him 600 l. and 


7th and 9th November, 1720, Leaſe and releaſe, The releaſe gua- 
nlite, between 7. A. Eſq; (executor and heir at law of aid 
. and ſaid J. G. of the 1ſt part, R. L. mercer, of the ad part, 
L. mercer, of the 3d part, and J. L. linen-diaper, of the 4th 
art, being a transfer of the laſt mortgage to X. L. for ſeeuring to 
m 700 J. and intereſt, 12 


7th and 8th November, 1723, By leaſe and releaſe being a transfer 
| the ſame mortgage to T. L. for ſecuring to him 700 J. and 


d and gth November, 1725, By leaſe and releaſe, being a tranſ- 
kr of the ſame mortgage to 7. C. C. Eſq; for ſecuring to him 
jool, and intereſt, | 


gth June, 1732, The ſaid J. G. by his will of this date gave 


t upon 


bell, 
nd deviſed as tollows: 
« I give, deviſe, and bequeath unto my dear and loving wife 


481 E. G. all and ſingular my meſſuage or dwelling-bouſe, 
; 1 = ; 66 cloſes, 


ry l - , 1 12 s 5 F a 4 _ 2 
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1th and 8th November, 1698, By leaſe and releaſe, the releaſe | 
the 2d part, and 7. A. clerk, of the 3d part, being a transfer 


8 1 
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rents and profits of the ſaid hereby deviſed meſſuage, lands 

« renements, hereditaments, and premiſes, all ſuch inte 

« reſt money as at th: time of my death ſhall appear to b. 

due and owing for the principal ſum wherewith the ſai 

lands and premiſes now ſtand engaged: And do alſo year 

> « ly, during her natural life, from time to time, when and 
b as often as ſuch intereſt ſhall become due for the ſaid prin 

„ cipal ſum, well and truly pay, ſatisfy, and diſcharge, 1 

« ſame by the ways and means aforeſaid: And from and aſiet 

F «* the reſpective deceaſes of me and E. my ſaid wife, I give 
1 « deviſe, and bequeath the ſaid meſſuage, lands, tenements 


& cloſes, pieces and parcels of ground, lands, meadows, pa. « 

« tures, feedings, and hereditaments, whatſoever, with M44 

band fingular the appurtenances to them, every, any I. 

either of them belonging or appertaining, whereof or where M7. 1 

in I am now poſleſled, intereſted, or entitled unto, ſituae J. 

i! 6 "ging, and being, within the Hamlet of H. in the pariſh it 
|! « P, aforeſaid, 75 bold unto my ſaid wife E. and her 2fligns WM 4 
[ „ for and during the term of her natural life, withoul de 
i « impeachment of waſte; ſhe my ſaid wife paying out of le 

| 


: 


— — — — nn nn Or ——_ 


„ and hereditam*nts, unto my kinſman V. G. ſon of Mels 
% late brother R. G. To held to him my ſaid kinſma . C 
| . G. for and during the term of his natural life: And af 
f 6 ter his deceaſe ta the heirs male of his body, lawfully be T! 
44 © gotten, or to be begotten: And for want or in default offid / 
1 | & ſuch iſſue or heirs of my kinſman V. G. I give, deviſe, an 
| | 5 bequeath the before-mentioned meſſuages, lands, tene 9: 
N ©« ments, and hereditaments, to my niece E. C. the wiſe « 
« F, C. of B. in the county of S. Shopkeeper, and to tl 
« heirs of her body begotten or to be begotten: And fo 
« want of ſuch iſſue or heirs of her the ſaid E. C. I give 
* deviſe, and bequeath the beforementioned lands and tene 04; 
e ments to the right heirs of me the ſaid J. G. their heirs an 
« affigns for ever.“ 1 


The teſtator after charging his ſaid lands with the payment of legs 
cies, therein ſpecified, and his bond debts, his further will was: Th 
in caſe the perſon or perſons to whom the ſaid lands and tenement 
ſtood charged, ſhould be willing to call in the money due, .that 3 
and every perſon and perſons, who by virtue of his ſaid will ſhoul 
or might claim or pretend to claim any eftate or intereſt therein © 
thereto, as aforeſaid, ſhould join in any deed or deeds, and do an 
act or acts as council ſhould adviſe, or elſe he or they refuling 
ſhould be wholly excluded from having or receiving any benefit 
advantage by his ſaid will. And he made the ſaid E. G. his wil 
ſole executrix and reſiduary legatee. 


8 
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—— 
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The faid will was duly executed and atteſted. 
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gth and 10th October, 1754, By indentures of leaſe and releaſe gua- 
tupertite and made between ſaid F. C. C. of the 1ſt part, ſaid 
J. C. of the 2d part, H. D. Eſq; of the 3d part, and the hon, C. B. 
there 7 B. T. P. T. C. G. S. F. N. C. H. M. L. V. P. E. B. 
H. C. E. P. and E. P. Efqrs; the then truſtees and viſitors 
iſh o the hoſpital of H. S. Eſq; ſituate in B. in the county of S. of the 
ah part, reciting, amongſi other things, that there was then due to 
ithouMibe ſaid 7. C. C. for principal and intereſt, on mortgage and bonds, 
of de ſum of 960 J. purporting to be a transfer of the ſaid C.'s mort- 
andi ge to the ſaid H. D. In truft for he ſaid truſtees and viſitors. 


to oY. The ſaid E. G. is ſince dead, and the ſaid V. G. tenantin tail, after 
e u rr death, by indentures of leaſe and releaſe beating date reſpectively, 
the 17th and 18th Ju, 1755, The releaſe tripartite, and made be- 
n ab en the ſaid . G. of the 1ſt part, G. G. Gent. of the 2d part, 
nd G. L. Gent. of the 3d part. For the conſiderations therein men- 
toned the ſaid . G. granted and releaſed to the ſaid G. G. and his 
irs the ſaid premiſes, To held to and to the uſe of the ſaid G. G. 
tis heirs and aſſigns, for making bim tenant to a precipe for ſuffering a 
ncovery of the then next Hilary term, which recovery was thereby 


of mi clared to be and enure to the only proper uſe and behoof of the ſaid 
nſmad). G. his heirs and aſſigns for ever, | 

ind af 3 

ly de The ſaid recovery was ſuffered in the ſaid Hilary term and the 


d V. G. was vouchee therein. 


tene Query, If the limitations above ſtated are not effectually barred, and 
wife 0 an eſtate in fee-ſimple, ſubjef to the mortgage debt, veſted in 
to tl. the ſaid V. G. notwithſtanding the mortgagee did not concur 
„* in making the tenant to the precipe ? 

give | 
tene Oinion, The eſtates created by the will of J. G. were all equita- 
ars ant ble eſtates in their creation, and I am of opinion the recovery 


was well ſuffered, and that . G. is well ſeiſed of the inhe- 
ritance in fee-ſimple, ſubject to the mortgage to H. D. in 


& truſt, &c, 


w. 25, 1767. I” n. Rivet. 


"5: 


N the year 1719 ſeveral well diſpoſed gentlemen formed themſelves 
into a ſociety in Meſiminſler for the relief of neceſſitous ſick and 
bunded from all parts, and by voluntary ſubſcriptions and benefac- 
ns were enabled to hire a proper houſe, and to defray the expence 
maintaining and providing medicines. for many poor ſick people 
1 recom- 
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recommended to chem; and for many years paſt have not had leſs th, 
between 200 and 300 poor conſtantly under their care, either as f 

tients or out · patients; which ſociety, from the time of its bein 

h formed has been called by the name or title of the Public Infir 
ry in Weftminfler, and many legacies have been bequeathed to the (; 

ciety, under that title, and received by the treaſurer appointed or chi 


Ms. E. 8. by her will, dated 4th May, 1733, and codicils the 
to, makes the following bequeſts : viz. | 


« ] pive towards the ſupport of the infirm oo I. Ig 
46 — in Wiftminſler the ſum of bo J. AndI f 
300 l. more to the uſe of any incurables, if there ſhall | 
« any ward erected or built for ſuch charity in three years 1 
« ter my death,” And appointed Mrs, E. N. her Exec 
trix, 


, : 


Mrs. S. died ſoon after, and Mrs. N. aire her will, and in 
guſt, 1735 paid to the treaſurer of the infirmary the above legacies 
5001, and 200 l. and in January, 1737, paid the legacy of 300 

given for the uſe of incurables, (a proper houſe or apartment having 

ome years before that time, been erected into a ward for incurable 
and ſeveral patients been admitted therein, 


Ever ſince the eſtabliſhment of the fund for the ſaid char 
which was the 20th of November, 1734, that fund, and the fund k 
curables, have been looked on as diftin charities ; diſtin books 1 
accounts having been always kept for the different charities, 


The ſaid E. N. by her will dated the 15th of February, 17 
makes a bequeſt in the following words. | | 


&« To all the public charities to which dear Mrs. S. gave any 
« gacy or legacies by her will, I do hereby give to every « 
« of them the further ſum of 100 l. a- piece. | 


And appointed Mr, P. her Executor. 


The faid E. N. died about Auguff, 1738, and Mr. P. proved! 
will, and in Auguſt, 1739, paid to the treaſurer the 1001. legacy 
the curables, and ſince thepayment thereof, doubts have ariſen 
ther under the words public charity the infirmary is intitled to! 
legacy paid them, and to the further ſum of 100/. for the incuradit 
and has declined paying the laſt mentioned legacy, and appre! 
be could not with ſafety pay either without the direction of 
court of chancery, 9 

I 


Luny, Whether the above mentioned charities for eurables and in- 
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curables will nat be conſidered as two diſtinct charities, and, 
as ſuch, intitled to the legacy of 100 l a- piece, under the 
will of Mrs. N. and may the executor ſafely pay the ſame 
without the directions of the court of chancery; if not, and 
an information in the name of the Attorney General at the 
relation of the perſons intereſted in the ſeveral charities men- 
tioned in Mrs. S.'s will, (for there are ſeveral others of the 
like nature, to which Mrs, 8, bequeathed legacies) ſhould be 


* 


Ja 
: 8 
© 
_F# 
* 
" *- 


— — 


"_ 
__— wr 4 — 2 " 
. RT 1 * — 
* — —— — 4. 4 
I 


72 brought againſt the executor, will the court decree coſts 4 1 
out of the ſeveral legacies, or out of Mrs. N.'s eſtate; there 11 
8 being aſſets, as is apprehended, ſufficient to pay the debts 1 
11 and ſpecifick legacies, with a conſidetable overplus? 1 if 
4 
ſhall i Opinion. 1 conceive, the charities of the curables and incurables ' 
Fx, | are to be conſidered as diſtinct and public charities within | 
N the intent of Mrs. M's will, and intitled each to 1001. 
In caſe an information ſhould be brought in the name of 
the Attorney General againſt the executors of Mrs. NM. for 
? payment of thoſe charitable bequeſts, the coſts will probably 
I in be ordered, not out of the legacies, but out of the effects of 
er Mrs. N. I think the executor may ſafely pay both theſe lega- 
100 cies without the decree of a court of equity. 
uae 7. B. Eſq; by his will, dated 26 Jh 1736, bequeaths : 
© To the truſtees of the infirmary belonging to St. Margara!'s | 
chan &« pariſh, }/eftminſter, 200 J. one hundred pounds, a part there- bt 
und k « of, to be diſpoſed of for mediciaes and linen for the houſe, 1 
ol « and 1c l. the reſidue thereof, to buy cloaths for ſuchpoor 11 
b objects as ſhall be cured in the infirmary, to be given to 41 
© them at the the time of their quitting the ſame.” And 4 'F 
»l ſubjefts his Maner of H. together with his capital meſſuage and 1 
lands thereto belonging, and his perſonal eſtate, with the pay- j 
ment of his debts and legacies, and appoints F. H. R. P. x. | 
—. J. R. and B. T. his executors, and ſoon after died. 5 
Me. H. and Mr. H. have fince proved the will, but refuſe pay- 1 
ing the above mentioned legacy. 0 


Y Query, Whether the public iofirmary is not intitled to the ſaid 


legacy; and may not the executors ſafely pay the ſame with- 
out the directions of the court of chancery: and if they re- 


Fuſe, will it not be adviſable to file an information againſt 


them in the name of the Attorney General, at the relation of 


the truſtees of the infirmary, to compel the executors to pay 


the ſame ? 
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Opinion, I am of opinion, the infirmary is intitled to this legt 
of 200 l. out of the perſonal eſtate, in caſe that is ſuſhi. 
ent, but not out of the real; and the executors may ſafely 
pay it without the direction of the court of chancery. If they 
refuſe, it will be proper to file an information in the-name gf 
the Attorney General againſt them, at the relation of ſome of 
the truſtees 


Auguſt 4th, 1740. D. Ryde, 


Since ſtating the foregoing caſe, it appears that Mr. B. by his wil 
deviſes to truſtees, and their heirs, his manor of H. and the lands 
thereto belonging, In truſt to fell the freehold and inheritance 
thereof; and till ſale, directs, that the rents and profits of his lands, 
and all his goods, chattcls, and perſonal eſtate, except what is ſpe. 
Cifically deviſed by his will, ſhall be applied in payment of his deb, 
funeral charges, and legacies: And further directs his ſaid truſtees, 
out of the money ariſing from ſuch ſale, and out of his perſonal 
eſtate, to pay ſeveral pecuniary legacies to his friends and relations, 
and, among thoſe ſeveral bequeſts, makes the aſoregoing to the in- 
firmary, and appoints his ſaid truſtees his executors; 

— 


Quere, Whether, as the real eſtate is directed to be ſold for pay. 

| ment of his debts and I-gacies, the aforeſaid charitable be- 
queſt will not be good, notwithſtanding the Aatute of murt- 
main, ſuppoſing the perſonal eſtate ſhould not be ſufficient; 
Whether, if the perſonal eftate ſhould not be ſufficient to 
pay all his pecuniary legacies the executors may not be com- 
pelled to pay this legacy out of the perſonal eſtate (not ſpe- 
cifically bequeathed) preſerrably to the legacies to his friends 
and relations, which may be a good charge on the real eſtate: 
And, if the executors are not compellable to pay this legacy, 
in preference to thoſe of his friends and relations, whether 
the infirmary will not be intitled to a ſhare of their legacy 
proportionably with the other legatees, as far as the perſonal 
eftate (not ſpecifically bequeathed) will extend? 


Opinion. I conceive a court of equity will ſo' marſhal the aſſets, 
that, as there is ſufficient real.eſtate to pay all the other be- 
queſts and legacies, this particular legacy ſhall be wholly paid 
out of the perſonal eſtate, in order that the whole will may 
be performed according to law. th 


Aug! 4th. 1740. D. Ryder. 


It appears by the executors of Mr. B. that he did not leave any 
perſonal eſtate, but what he ſpecifically bequeathed by his will, in 
which cale— 


Quere, 
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ede Quere, Will bis real eſtate (as he directed that ſhould be ſold for 


thei. payment of bis debts and legacies) be liable to the aforego- 
afely ing charitable bequeſt ? 
they | / 

ne of Opinion. The deviſe for the benefit of the charity, ſo far as it is 
ne of intended to affect the real eſtate, is void by „lat. 9 Ges. 


2. and as there is no perſonal eſtate liable to it, I dont, fee 
how it can be paid at all; and I am of opinion the real eſtate 
der. is not liable to it. f 


will N November 20, 1740. D. Ryder, 
nds, | 8. KE. 


ebts, Wl oth Auguſt, 8 H. by ber will of that date, duly executed and at- 
1762, * t. Red, gave and deviſed unto T. M. and E. L. ALL 
her meſſuages, lands, tenements, and hereditaments whatſoever 


ons, Wl vith all and every the rights, members, and appurtenances thereun- 

n W © belonging; ſituate, lying, and being, within the pariſh of N. 
C. or elſewhere, as well leaſehold as freehold, 'whereof or where + 

ſhe was or ſhould be ſeiſed, poſſeſſed, or any ways entitled unto 

Pe either in poſſeſſion or reverſion, and whereof ſhe had power to diſ- 

be- poſe, together with all the rents, iſſues, and profits thereof; To hold the 

art. i aid * Yan lands, tenements, and hereditaments, with the rents, 

ent: WM iſues, and profits thereof, unto the ſaid T. M. and E. H. their heirs, 

— executors, adminiſtrators, and aſſigns, In truft ; nevertheleſs, that 


they the ſaid truſtees and the ſurvivor of them, his heirs, executors, 
pe- ind adminiſtrators, from time to time, ſhould pay over and apply the 
rents, iſſues, and profits of a'l and ſingular the ſaid meſſuages, lands, 
tenements, herediraments, and premiſes, unto her daughter E. then 
ay, Wl the wife of G. H. fince deceaſed, during the term of her natural life, 
| for her ſeperate uſe and diſpoſal: And from, and after her deceaſe, the 
sac I teftatrix gave and deviſed the ſaid meſſuages, lands, tenements, her: - 
ditaments, and premiſes, with the apurtenances, unte her grandſon 
R. H. now about 16 years of age, only ſon of the ſaid G. and E. H, 
. for and during the term of his natural life, and from and after the 
ſets, I betermination of that eſtate, ſhe gave and deviſed the ſaid premiſes 
with the appurtenances unto the faid MH. and H. and their heirs, 
during the term of the natural life of the ſaid R. H. In truſl, to pre- 
ſerve the contingent eſtates, Cc. And from and after the deceaſe 
of the ſaid R. H. ſhe gave and deviſed the ſaid premiſes with the ap- 
purzenances to his firft and other ſons in tail general: And in de- 
fault of ſuch iſſue, to all and every his daughter and daughte:s in 
tail general, as tenants in common: And in default of ſuch iſſue, 
ſhe gave and deviſed the ſaid premiſes with the appurtenances to her 
own right heirs for ever. And the reſidue of her eſtates, money, 
ſecurities, goods, and chatte!s, ſhe gave and bequeathed to ſaid AJ. 

2 | | and 
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and H. their executors, &c. with full power for them or the ſurviya 
his executors, Qt. to place the ſame at intereſt on real or other 
ſecurities, the intereſt and proceed thereof was to be applied and 
paid to her ſaid daughter E. H. for her life, for her ſeparate uſe and 
diſpoſal : And from and after her deceaſe, the teſtatrix gave the n. 
ſidue of her (aid eſtates, monies, &c. unto her ſecond grandſon R. A 


his executors, and adminiſtrators, and nominated the ſaid M. and 
H. executors on the tru/t, and for the purpoſes aforeſaid. | 


At the death of the ſaid E. H. the ſaid G. H. her huſband, as father 
und natural guardian for the ſaid R. H. poſſeſſed himſelf of the faid 
eſtates, but unhappily for the child he has not ated as ſuch, He 
has cut down and fold quantities of timber, ſpent the money, and 
dug up five or fix acres of the meadow, for the advancing the pre. 
ſent income, which after a few years will be greatly reduced within 
the former rent, fuffered the buildings to decay for want of repair, 
and the whole of the eſtate to run to ruin: But this unnatural beha- 
viour extends ſtil! further, he has totally neglected his education, hz 
ving never kept him at ſchool more than one year and a half, which 
was ſome time ago; and fince this he has been at home with his 
father, under the management of a whore he keeps in his houſe of 
the moſt abandoned kind, both in converfation and indecent behavi- 
our. This wench behaving very ill to bim, and not allowing hin 
neceſſaries, about half a year ago he left his father's houſe and went 
to his uncle the ſaid E. H. bis mother's ſiſter's huſband, having nd 
nearer relation, who received and cloathed him, as he was quite rag- 
ged, and has maintained him and kept him at ſchool pus uy 9 | 


The boy being deſirous that his uncle H. ſhould bave the care of 
his perſon and eſtates, and Mr. H. being inclined to ſerve him, if be 
can be indemnified againſt the coſt of the appointment ; 


Quere, Whether the father can by any, and what method, be te- 
moved from the guardianſhip of his child and the poſſeſſion of 
the eſtates, and Mr. H. appointed for him; and by whom 
muſt the expence be defrayed ; whether out of the chattels in 
Mr, E.'s hands, or out of the rents and proceed of the eſtates 
and chattels ; or will the ſame be a len or charge on the free- 
hold and leaſehold eſtate; if not, or not payable out of the 
principal money, but only out of the rents and intereſt, ſhouid 
the minor die before it be ſatisfied, can it then be obtained 
If the application ſhould not be attended with ſucceſs, can 
Mr. H. applying at the boy's inſtance, obtain the coſt of at- 
tempting to procure the appointment? 


The perſonal eſtate, now in Mr. H.'s hands, amounts to about 
3001 


| Opinion, The poſſeſſion and management of the eſtates may be tv 


ken from the father, by filing a bill in equity in the name j- 
. & 


Caſes in Law and Equity. 145 

K. H. the infant, by his next friend his uncle may nominate, 

\ , and which bill ſhould be brought againſt the father, and Mr. 
M. and Mr. H. the truſtees and executors named in the will 
of the teſtatrix. And it ſhould be thereby prayed, that the fa- 
ther may "account for the rents and profits of the eſtates re- 
ceived by him, and the money raiſed by timber, and may 

pay what ſhall become due from him into the Bank, to be pla- 
ced out in the Accomptant General's name for the benefit of 

* the infant; and that a recciver may be appointed of the free. 

hold and leaſehold eſtates, with the uſual powers to let and 


ſet the ſame. And as againſt Mr, A. and Mr. H. praying 
iy to have the accounts of the perſonal eſtates taken, and the 
and ſame placed out for the infant's benefit; and that a pro- 
— per allowance may be made for his maintenance and educa- 
thin tion for the time paſt fince he left his father's, and for the time 
* to come until he ſhall attain his age of 21 years. If ſuch 
* bill is filed Mr. H. may propoſe himſelf a receiver; and I 
dich think the maſter would appoint tim, as I can ſee no objec- 
N tion that can be made to him; and I think an allowance 
* would be made for the infant's maintenance and education, 
* and directed to be paid to fuch perſon as has or ſhall main- 
um tain him; and that Mr. H.'s coſts, and all the other plain- 
hs. tiffs to the ſuit, except the father's, would be directed to be 
* paid out of the infant's eſtate; ſuch as relate to the real eſ- 
0 6 tate out of thoſe eſtate, and ſuch as relate to the perſonal eſtate 
Ws out of the perſonal. And, as I conceive, Mr. H. can run 
: no riſques in caſe the infant ſhould die before he attains 21 
= as he would bave a right (as I apprehend) to retain the 
ide coſts of ſuch ſuit out of the truſt eſtate in his hands, 
e It- . 
on of 54S, 
phom SA; &- a 
els in | OS 1 4 
Cate a 19 and 20, JADENTURES of leaſe. and releaſs, tripartits, 
ew . 710. between T. F. maltſter of the iſt part, 7. T. 
bound . D. yeoman, and G. F. mercer of the ad part, and A. T. allas 
ned Pioſter, of the 3d part. The ſaid T. F. in conſideration of a 
wo” ze then intended to be had and ſolemaized between the ſaid 
"f - F. and the ſaid M. T. alias D. and of a competent marriage por- 
jon by him with her received; and alſo 5s. to him paid by the (aid 
. T. alias D. and G. F. Did grant and releaſe unto the (aid J. T. 
about D. and G. F. and to their heirs, 1 
A meſſuage, tenement, and dwelling-houſe, with the gardens, or- 
mw 8 and backſides thereunto belonging, wich the apputte nances, ia 
me of WW * 
K. l 19 ˖ 0 4 
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To hold to the ſaid truſtees their heirs and aſſigns, to the only proper 
| uſe and behoof of the ſaid. truſtees, their heirs and aſſigns for ever, on 


the following truſts 7 
. T's the uſe and hehoof 


ment of waſte ; then, 
3 the uſe and behoof of the ſaid M. T. alias D, for her life, 
nen, | 


To the uſe and behoof of the heirs of the body of the ſaid 7. F, 
on the body of the ſaid M. his ſaid then intended wife, lawfully to 
be begotten; remainder,,,,, | | 


af the ſaid T. E for life, without impeach. 


To the galy proper uſe of the hejrs and aſſigns of the faid T. 2 


for ever. 


The marriage took effect; and the ſettler leaving iſſue of the 
marriage H. T. the eldeſt ſon, and other children, b * 


The ſaid T. F. by his will dated the 3iſt Augyft 1742, gave to 
his wife M. his houſe and backſide at Stole, with all the premiſe; 
| thereunto belonging, and likewiſe all his leaſehold eſtate whatſo- 
ever, Ta hold the ſame during her natural life, or fo long as {be /boull 
keep herſelf unmarried; and after her death or intermargiage, which 
ſhould firſt happen, he gave unto. his ſon H. his houſe. and. back- 
fide at Stoke with all the premiſes thereunto belonging, to him and 
his heirs for ever; and alſo a ſmall cloſe of leaſchold lying at Stil, 
— 2e Claſe ; and the reſt of his leaſehold. eſtates he gave t0 

is ſon 7 ö a | Aan 85 


N. B. The ſaid T. F. the teſtator, had no other freehold eſtate 
in Stole, than the meſſuage and premiſes compriſed in the 
above ſettlemennt. 5 
The ſaid M. wife of the ſettler is dead, but ſurvived the (aid 
H. F. the firſt ſon of the ſaid marriage, who by his will dated the 
o h of March 1763, Gave and deviſed unto his brother 7. F. andto 
his brother in law V * All his meſſuages, lands, - tenements, and 
real eſtate whatſoever, ſituate, lying, and being in the pariſh of St 
aforeſaid, and Wincaffon in the tounty aforeſaid, or elſewhert 
whereof he was ſeiſed, poſſeſſed, or any ways intitled unto, in po 
ſeſſion, reverſion, remainder, or expeRancy, with their and every 0 
their rights, members, and appurtenances ; To hold to the ſaid T. . 
and V. H and their heirs, In truſt, that they, and the ſurvivor and 
his heirs, ſhould and did, by and out of the rents, iſſues and profit 
of all and ſingular the ſaid freehold te, lands and premiſes, 
ceive and take 55. by the week, and pay the fame over, 9 4 | 
pip 2 i | educudl 
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deduction whatſoever, unto and to the ſeparate uſe of the teſtator's 
daughter E. wife of R. $. during her natural life. And after the 
receipt and payment thereof, did and ſhould permit and ſuffer the 
teſtator's wife M. to receive and take the reſidue of the rents, ifſues; 
and profits of all and fingular his ſaid freehold eſtates, lands, and 
premiſes for and during the term of her natural life. And from and 
life ; after the deceaſe of his ſaid wife, the teſtator's will was, and he did 
thereby give and deviſe all and ſingular his freehold meſſuages, lands, 
tenements, hereditaments and real eſtate, whatſoever and wherever, 
T. F unto his nephew H. F. ſon of his ſaid brother H. F. to hold to his 
ly to heirs and aſſigns for ever, ſubject to the ſaid annuity of ve. ſbillings a 
week as aforeſaid. 


„ The ſaid H. F. the teſtator, died ſeiſed of other freehöld lands if 
7 aforeſaid, of a conſiderable value, and left iſſue only the ſaid 
| No Fine was levied either by T. F. the ſettler; or the ſaid H. N 
his ſon, | 
re ta 8 | bn ' 
niſez Quer), As the ſettlement is penned, had not T. F. the ſettler an 
atſo- immediate eſtate tail, or an eſtate tail in remainder in the 
h premiſes under the ſettlement; and, as the legal eſtate is veſ- 
7bich ted in the truſtees named in the ſettlement, Could he, or 
ack- could he not, bar the eſtate tail by his will; and did he ſuf- 
| and Keiently paſs the equitable intereſt in fee ſimple, ſubject to 
Stoke, the eſtate for life of MH. the wife of the ſettler, fo as to give 
ye tq his ſon H. the deviſor a diſpoſing right of it by his will!? 
If T. F. the fertler Bad no ſuch power; Had the ſaid HI. T. the 
eſtate ſon, as renant in tall, a right to diſpoſe of the equitable inte- 
1 the reſt in fee by his will, ſubje& to his mother's eſtate for life; 


if Me ſurvived him; of could he not bar it without fine, whe- 
ther he ſurvived the mother or not; and whether he had or 


(adi - had not a fee ſimple eſtate in Stoke; beſide the freehold meſ- 
J the ſuage ; aud in either caſe, Can Mrs. F. the widow and deviſee of 
nd to the ſaid H. F. claim an eſtate for her life under his will, of 


to what other intereſt is ſhe intitled, and how muſt ſhe proc 
to obtain it; or to whom do the ſettled premiſes belong ? 


Opinion, Neither father hor fon levied a fine; therefort the ſet- 
tled premiſes, {notwithſtanding the remainder in tail veſted in 
the father, liable td be barred during his life] deſcended to 
H. the ſon; as heir of his father's body begotten on M. and 
from him they are deſcended to E. S. his only daughter, H. 8 
widow is not intitled to dower out of the lands intailed, be- 
becauſe he was never actually ſeiſed during his marriage, ad 
hls' mother ſurvived bim. T. due brother, and H. the ne- 


$94 phe 
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from the ſolemnization thereof, 


of 


phew, alſo cannot claim them, unleſs E. S. ſhall die with. MW To! 
out iſſue of her body, and withott ſuffering a recovery to 

bar the limitation of the eftate tail in the ſettlement, and Rem 
the reverſion in fee expectant upon it. Truſts and legal ef. 
tates are ſubject to the ſame rules and modes of conveyancing ; 
and therefore the circumſtance of truſt, or not, is immaterial in 
the preſent caſe. All the unſettled lands of H. paſs by his | 
will, ſubject to the weekly payment directed, and to the Tot 
widow's eſtate for life. The principal doubt in this caſe is, en 
whether E. S. muſt not elect either to take the lands entailed 

under the deed of 1710, and renounce the annuity payable Rem 
at the rate of 5s per week, or elſe accept the annuity under . for 
the will, and renounce the entail. It appears to me, that 

tha teſtator meant to build his ſettled as well as unſettled The 
eſtates, he having deviſed all his freehold, Cc. whereof he large 
was ſeized, poſſeſt, or which he was any way entitled to, Cc. 


"Theſe words are comprehenſive to include the lands ſettled, Rem 
Auguſt 12th, 1767. | C. Yorke. Rem 
| 8 Rem 

„ 


3d Ju, ſetilement on the mariiage of 7. 7. Eſq; with lady 
1748. B A. MV. 


Reciting, that it had been agreed that 2000 J. part of Lady #s 
portion ſhould be paid into the hands of Lord V. and G. (now Earl 
of G.) and H. A. Eſq; upon the truſts after declated ; and in pur- 
ſuance of ſuch agreement Lady A. J. had aſſigned to the truſtees di- 
vers lands in Ireland, which had been demiſed to her for 99 years, for 
ſecuring 1000 J. and intereſt, Upon tru/?, to receive the money and 
apply the ſame upon the tru/is after mentioned; and reciting, that Lady 
A. had transferred to the ſame: truſtees 1000/. bank annuities of 


1748. 
In conſideration of the marriage, c. the manor of Dallington, 


and other che eſtates of the ſaid J. J. are conveyed to Lord N. and 
G. and Mr. A. their heirs and aſſigus. | 


To the uſe of Mr. J. his heirs and aſſigns, till the marriage; and 
To Sir D. C. his executors, Ec. for 99 years, (this term was for 
raiſing-150 J. per anizen for Lady A's. ſeparate uſe during covertute) 


and ſor the expira:icn awd determination of the ſaid term. 


7. 
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To Mr, F. for life, ſans waſte, 


Remainder to the truſtees, to ſupport the contingent remainders, 


After Mr. F.'s death, to the uſe and intent that Lady A: might 
ive a rent charge of 600 J. per annum. | 


To the uſe of J. L. Eſq; for 200 years from Mf. F.'s death. (This 
um was for ſecuring the rent charge, with power to demiſe, Sc.) 


Remainder to the ſaid Lord N. and G. and Mr. A. their executors, 
. for 500 years, 


The truſts of this term, and on which the queſtion ariſes, ate ſtated 
large herein after. 


Remainder to the firſt ſon of the marriage in tail male, 


Remainder to the ſecond, third, and fourth ſons, &c in tail male. 
Remainder to Mr. J. in fee. 


The ſaid term of 500 years was ſo limited to the truſtees upon truſt, 
hat in caſe the ſaid J. J. ſhould have iflue of the ſaid marriage a ſon, | . 
ad alſo any other child or children beſide an eldeſt or only ſon, be the 1 
u or ſons, J. U or daughters; that then the ſaid truſtees ſnould, by 


dy N 
ter the ſaid F. F. 's deceaſe, without prejudice to the faid yearly rent 4a 
 Wioge limited to the faid lady A. by ſale or mortgage of all or any bi 
1 : of the ſaid premiſes, or by the rents and profits thereof, or othey- 9 
ar 


ſe raiſe 2000 J. towards the portion or portions of ſuch your child or 
lldren, to be paid in caſe there ſhould be but one ſuch child the 


di- Whole 2000 J. And in caſe there ſhould be two or more ſuch children, 
for Wen the ſaid 2000 l. to be equally divided amongſt them, the ſame to 
nd Wan intereſt veſted in ſuch of the children as ſhall be a ſon or ſons 
e Wtheir age of 21 years; and in ſuch of the ſaid children as ſhall be 
of Wizughtec or daughters at their age of 18, or marriage, but to be 

id as herein after mentioned, viz. the portion of your ſons to be 

to ſuch of them as fhall be under the age of 21, at the death of 

ton, J. 7. when they ſhall reſpectively attain the age of 21, and to 
and ch as ſhall attain the age of 21 in the life time of the ſaid J. J. at 
end of fix calendar months next after his deceaſe, with intereſt 

11 m the time of his death at 41. per cent. And the portions of 


daughters to be paid to ſuch of them as ſhall be under the 

18, and unmatried at the time of the death of the ſaid J. J. at 
ir ages of 18 or marriage; and to ſuch of them as ſhall attain the 
of 18, or be married in the life time of the ſaid F. J. at the end 
lix calendar months next after his deceaſe, with intereſt from the 
ie of his death at the rate before mentioned. 


Provided 
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; Provided if any ſuch your other children as ſhall die befy 
their portions or ſhares in the ſaid 20col. ſhall become veſted as afgre 
ſaid, or any ſdeh your fon ſhall become an eldeft or only fon; the 


the ſhares of him or them ſo dying or becoming an eldeſt or only {on * 
Mall be paid to the ſurvivors, ſhare and fhare like, and become veſt x 
when and as their original portions ſhall veſt and become payahle ak 
aforeſaid. RY 1 
F 14 02S 3 * ' yoid 
And upon further truft; that if there ſhall not be any ſon of ſons 
ſaid marriage, or if there ſhall be any ſuch ſon or ſons, and all x T 
every the ſame fon or ſons, fhall die without iſſue male before 21 ho: 
and in either of the ſaid caſes there ſhall be one or more daughter nee 
then the ſaid truſtees ſhould, after the deceaſe of ſaid 7. 7. but wit < 
but Prejudice to the jointure of ſaid lady A. levy 2000 J. towar ud 
the portions of ſuch daughter or daughters; to be paid in mannet fol, th 
lowing, viz. If but one daughter, the whole 2000 J. towards the pen 
tion of ſuch only daughter; if two or more fuch daughters, then M duc 
ſaid 20001. to be equally divided between them; the ſaid portions t 
belong to, and be an intereſt veſted in fuch daughter or daughters, A 
their reſpeQive ages of 18 years, or days of marriage, unleſs the ſao ſet 


| ſhall happen in the faid J. 7.'s life time; then and in ſuch caſe, att 

end ot fix calandar months next after his deceaſe, with intereſt fr Is 

the time of his death, at 4/. fer cent. for maintenarice of fu 
daugbter and daughters, till the portions ſhall become payable; 


Provided if any ſuch daughter ſhall happen to die before het f 
bf ſaid 2000 J. ſhall become veſted, then ſuch ſhare ſhall be paid 
the ſurvivor or ſurvivors; when and as their original portions or ſhi 
Thall become papable. 


Provided that if any ſuch daughter ſhall receive any portion pt Opin 
vided for het as one of the younger children; and afterwards bee 
titled to a portion as provided for her on failure of iſſue male, f 
then ſuch daughter as ſhall have received ſuch portion as a young 
child, ſhall upon failure of iſſue male receive only fo much fut 
portion as with the portion already received as one of the youny 
children; ſhall make up the portion intended for her; in caſe of fal 
of iffue male, and no more. 


Provided that no ſale or mortgage ſhall be made of ſaid term 
goo years, for raiſing ſaid portions for ſuch younger ſon or (005 
any Hach daughter or daughters, till ſome or one of the ſaid porti 


become payable, 


And alſo that the reſidue of the rents of (aid premiſes, over 
üdbove what will pay the yearly intereſt before appointed to be f 
for the maintenance of ſuch younger ſons and daughters, and 


as 99 im ft ..ocor an a». . 


coſt of raiſing the ſame, hall and may, till ſome or one of — 
ſ 
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portions become payable, be received by ſuch perſons as ſhall be en- 
ned to the immediate remainder or reverſion of the ſaid premiſes, ex- 
for zetant on the determination of ſaid term of 500 years. 
ore 
nl Provided that if there ſhall not be any ſuch younger ſon or ſons, or 
{on daughter or daughters, who ſhall live to be entitled to any ſuch portion 
ce e aforeſaid, or in caſe all the ſaid portions and intereſt or maintenance 
le noney appointed to be raiſed ſnall be raiſed, then and in either of the 
the ſaid caſes (the truſtees charges being paid) the ſaid term to be 
nid. | | | 


The marriage took effect; and the ſaid Mr. J. died November 1752, 
e eving only one child, a daughter, now of the age of 17, having 
neuen all his perſonal eſtate to Lady A. J. his widow, without making 
wit ay diſpoſition of his real eſtates, whereby Miſs J. the daughter, as 
wach heir at law of her father, became ſeized of the ſettled eſtates, ſubject 
et i the ſeveral terms, and Lady A. F. is alſo dead, all arrears of her 
e po ent charge being paid, or provided for. Miſs F. was maintained and 
en Meucsted by her mother, out of the profits of the real eſtate. 

ons t 
ers, Wl A treaty of marriage is on foot for Miſs J. and as ſhe is under age, 


le (aro ſettlement can be made of her real eſtate. 
„N s | 
| fro 
f fu 
5 


ns ' 
| an 


very, Is this charge of 2000 J. extinguiſhed by Miſs 7.'s taking 

the ſettled eſtates as heir to her father, or does it remain a 

charge? ,Can it be ſecured to the intended huſband by any 
| at of the truſtees ; or in caſe of Miſs F.'s death under age, 
et ſh and before any diſpoſition can be made of her real eſtate, will 
paid It remain a Charge to which the intended huſband of Miſs F. 
xr {ha will be entitled? By what means can it be recovered ; and 
from what time will it carry intereſt ? 


ion pi Opinion: Mergers of eſtates are not favoured much in equity; and 
s bee 1 am of. opinion, that this ſum of 2000 l. was ſecured by a 
ale, ü term of years; that the deſcent of the legal intereſt upon her 
young of the fee of the reverſion, will not extinguiſh the equitable 
right that Miſs F. had in this ſum, by virtue of the truſt 
term of 500 years veſted in the truſtees; for this was not 
any merger at law by the conjunction of the eſtates, they 
being veſted in different perſons. — And tho? Mils J. if ſhe 
was of age, might compel the truſtees in a court of equity 
to ſurrender the term to her, in order to merge it; yet as 
ſhe is an infant, a court of equity ought to do for her that 
which is . beſt for her intereſt: at preſent ſhe has not an 
veſted intereſt in the 2000 l. but as it is payable at 18 or 
marriage, —If ſhe marries, then I think that the portion will 
be a veſted intereſt in her, and that ſhe and her huſband may 
direct the truſtees to raiſe it for her uſe. — This portion was 
originally intended to prefer her in marriage. It may now 
1 x be 


| term 
r ons, 
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be clearly veſted in her, becauſe of her title to the reverſion, il J. 
which ſhe cannot raiſe any money upon, nor ſettle, by rex. int 
ſon of her inability of infancy.—l therefore think that aft l tl 
her marriage, or after ſhe attains 18 years of age, it may dee ſa 
raiſed, and that her huſband will be entitled to it at her mar. / 
riage, as a perſonal intereſt veſted in her; or if ſhe ſhould be 
ſole ſhe may diſpoſe of it by will: or otherwiſe her perſona 
repreſentatives will be entitled to it. If ſhe be in poſſeſſion of 
the eſtate by her guardians, and receives the profits of the 
whole, I think that ſhe then in Effe& receives the intereſt. 
or her guardians (if ſhe has any ſuch) for her uſe ; and there Th 
fore the intereſt of every charge ought generally to be key" © 
down by thoſe who receive the profits. She cannat receive 

them and charge the eſtate with intereſt of the 2cool, fo Lac 

then ſhe would receive it twice in effect. 


If Miſs marries, I think that if the truſtees decline raifing the me Th 
ney, the huſband may compel them to do it by a bill in equi 
ty, the caſe of the huſband will be much ftronger if he Ju 
makes a ſettlement on the lady in conſideration of this por 
tion. 


And it is declared, that the afſignment of the ſaid mortgage offi Obi 
1000l. and the transfer of the ſaid roool. Bank annuities, made 
the ſaid truſtees, was ſo made to them upon the truſts following 
vt, * | 


In truſt for the ſaid Lady A. J. till the marriage, and after the fi 
marriage. 


Then, in truſt for the ſaid J. J. for his life; and after his deceaſ 


Upon truſt to pay the ſame to all and every the youngt 
ſon or ſons, daughter and daughters, in caſe of iſſue-male, 
to all and every the daughter and daughters, in caſe of failure | th 
iſſue male, at ſuch times, in ſuch ſhares, and the ſhares to veſt 
ſuch manner, and with ſuch benefit of accrewer as before mention 
concerning the ſaid 20000. to be raiſed by virtue of the ſaid term 
500 years, the ſame being intended for the augmentation of ihe pc 
tions to be raiſed under the ſaid term. But in caſe there ſhall be. 
ſuch ſon or ſons, daughter or daughters, who ſhall live to be intit 
led to the portions before mentioned for them, Then, 


In truſt to transfer and pay the ſaid 1000, Bank annuities to 
ſaid 7. J. his executo:s, &c. 


FIT 
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4 proviſo that the ſaid truſtees with the conſent of the ſaid J. J. 
wing his life may call in the ſaid 1000l. ſecured by mortgage, and 
al the ſaid 1000!, Bank annuities, and lay out the money ariſing by 
e ſale on other real or government ſecurities, upon the truſts as* 


Tx ey were before. 

** The 10007. ſecured by the Triſh mortgage, with the intereſt 
_ |. has, fince Mr. F.'s death, been paid off and received by 
f ey A. J. and not accounted for to the truſtees, 


there WY) The truſtees alſo transfered the Bank annuities to Lady A. J. with- 
kent ſecurity, | 
* Lady A. J. is ſince dead, having bequeathed her perſonal eſtate to 


xd G. Lord N. Mr. A. and Col. J. her executors upon truſt, 
They have proved her will. | 
Query, Muſt theſe ſums be replaced to the truſtees under the ſet- 


tlement of the executors of Lady A. 7.”s will? And from 
what time muſt they account for the intereſt on them ? 


Opinion. The truſt of theſe ſums of 10001, and 1000. was de- 


clared to Mr. J. the father for life, with remainder to the 1 
younger children if a ſon, and to the daughter or daughters, | i 
if no ſon ; ſo that the Lady A. F. took theſe ſums under a = 


truſt to pay them to the ſole daughter and child of Mr. J. 
As the truſtees have now, I preſume, ſufficient effects of her 
Ladyſhip's to replace this money, I think that they ought 
to do ſo, Or if Miſs J. ſhould marry, then I think it would 


cen be veſted in her as a perſonal intereſt, and that it may be ſe- 
curely paid to her and her huſband upon their releaſe or 
oui diſcharge, | 
le, : , 
. | think oo will be accountable for intereſt for all the time Lady 
veſ A. J. had it in her hands; for her Ladyſhip might have laid 
tion it out either upon proper ſecurities, or in the ſtocks, and then 


— it would have carried an intereſt, 


I! be nh: Inn, April 24 1767, R. Wilbraham 
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\ ſhort time before the election at L. in 1754, Mr. M. (then u 
der age) being deſirous to ſerve the late Sir F. G. a candid; 
for L. deſired Sir F. would purchaſe a burgage to be conveyed 
ſome perſon who might vote for Sir F. Sir F. did according 
contract with Dr. A. for a burgage for the conſideration of. 
pounds, and Sir F. gave the Dr. his bond for pounds and l 
ful intereſt ; and the Dr. conveyed the premiſes according to the 
rections of Sir F. Soon after the election the Dr, was applied 
by Mr, M.'s agent for an abſtract of his title, which being produc 
ſome objections were made to it by Sir E. V. and the Dr. not: 
ſwering the objections, the affair ſlept a conſiderable time, but M 
A. being defirous to fulfil Sir F.'s agreement, (Sir F. being deat 
gave his agent directions to prepare conveyances to be executed | 
the Dr. of the premiſes, and accordingly conveyances were dias 
and Mr, M.'s agent's clerk waited upon the Dr. with the draft, whi 
the Dr, conſulted his attorney upon, who ſaid the conveyance y 
not properly drawn, for that the Dr. had conveyed the eſtate too 
M. in whom the title then was. The Dr. was then deſired to ſhe 
the bond or to give à copy, both which he refuſed ; he afterwu 
w..s wrote to by Mr. 7.'s orders, to deſire to be informed what v 
the confideration of the bond Sir F. gave him, to which letter | 
ſent the following anſwer. As he might not underſtand the queſt 
on, or if he did, the tendancy of it, he muſt defiire to be excu 
from making any reply.” The Dr. was afterwards, (viz) at 
laſt L. election, wrote to by Mr. M's order, and the conveyances v 
prepared and ſent by a metjenger to the Dr, which he was deſired 
execute, and he was aſſured by let er from Mr. M's agent that 
would immediately after the election wait upon him with the con 
deration agreed for, and the Dr, was then informed, that the hou 
being before conveyed to MH. to vote at a former election, wou 
be no objection, provided MH. did not appear; the Dr. was alſo te 
in the ſame letter, that if he refuſed to execute ſuch conveyan 
both Lady G. and Mr. MH. ſhould think themſelves abſolutely d 
charged from any obligation they might then be under of taking 
burgage. To this letter the defendant ſent the following ani 
_ (viz) I am very forry that it is not in my power to oblige Lady ( 
and Mr. AM. in conveying the burgage as defired, I have conſul 
an attorney on this occaſion, and he aſſures me it is already conte 
cd to M. by direction of Sir F. G. I have no further intereſt in! 
I wrote to Lady G. by Friday's poſt and acquainted her how the af: 
ſtool, I muſt confeſs I am not a little furpriſed that I am reque 
ed to do an act which I apprehend I cannot do with ſafety to n 
ſelf, and which would, I conceive, have a very odd appear 
ſhould M. (was I to execute the conveyances now ſent) prot 
» * I . ' 


d. 
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thoſe which are in his hands.” The Dr. of late has been ve- 
ry preſſing to have his bond diſcharged, and laſt term commenced 
an action againſt Lady G. upon which action he has declared, and 
to which Lady G. has demurred. But as it was Mr, M's intention 
to ſerve Sir F. at his election, he is willing to indemnify Lady G. 
but from the Doctor's behaviour in this fair is alſo determined, if 
poſſible to avoid payment of the bond, and taking the houſe, &c. 


Obſerve, that this houſe has, ſince the Dr.'s conveyance to M. 
deen conveyed to ſeveral others to anſwer the purpoſe of elections, 
and it is now not known who has the legal title to the premiſes, 


1ſt Query. Upon the whole complexion of this caſe, what is the 
moſt adviſeable method to take? And whether or no you are 


it be proper to- apply to the court, whether before -or after 
judgment is obtained on the bond ? 


Opinion. I am of opinion, that no proper defence can be made 
againſt the bond for 200. to Dr. A. he having conveyed the 
burgage to H. upon a truf? for Sir F. G. nominally, but upon 
the facts ſtated to me occaſionally for Mr. M. Lady G. as ad- 
miniſtratrix of her huſband Sir F. is bound to pay the mo- 
ney; and in ſtrictneſs, if the tranſaction is conſidered as the 
act of Sir F. G. the conveyance ought to be made by MV. 
the truſtee to the heir at law of the cui que truſt. Mr. M. 's 
only defence is his minority, of which he occaſanally will not 
take advantage. This I preſume upon his known honour. 
AND therefore though the bond ought, as I bave faid, in 
ſtrictneſs of law, to be paid by Lady G. and the conveyance 
to be made to Miſs G, the heir. YET in juſtice, I think, 

Mr. A. ought to pay the money, and accept the convey- 
ance, 


ſhe pays to Dr. A. recover the ſame of Mr. M. | 


© 'Opinion; I am of opinion, that in ſtrictneſs of law, and the courſe 
of a cout of equity, Lady G. cannot recover from Mr. A. 
by reaſon of his infancy at the time of the tranſaction in 1754. 
But I take it for granted he will not avail himſelf of that 
defence, 


17 Nov. 1762. C. Yorke 
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of opinion equity can aſſiſt, if it can, in what manner will 


2d Query, Can Lady G. upon the merits of this caſe,. provided 


ue 
IX” 
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ann. 


th Y indenture of releaſe (executed by bargain and 

* 8 one year) between H. D. Eſq; of the 12 — = 
Eſq; and S. A, (his only daughter) of the ſecond part, M. B. 4 Pp 
S. M. and . M of the third part; the ſaid H. P. in conſideration 
of an intended marriage with the ſaid S. M. and of the ſum of ae 
— pounds paid to him by the ſaid A. M. as and for the marri 
portion of his ſaid daughter, &:. did grant, &c. unto the (aid B P 
M. and W. M. —— 8 "I in D. and all that * 
diſtinguiſhed by the name of the Houſe Farm of the year! 

5 3 3 TO HOLD to the ſaid a r hl 
and aſſigns for ever, To the following uſes, (namely) 3 


To the uſe of the ſaid H. D. his heirs and aſſigns until the marriage, 


Then, Te the ſaid H. D. and his aſſigns during his life, with limi. 
o truſtees to preſerve contingent rents. AND after the deceaſe of 
the ſaid H. D. 


To the uſe of the ſaid S. his intended wife for her life, 


Remainder, To fuſt and other ſons in tail male. 


To all and every daughter or daughters, and the heirs of their bo- 
dies, as tenants in common. 


AND in default of ſuch iſſue, , 


75 the uſe and behoof of the heirs of the (aid H. D. on the dedy of 
the ſaid S. to be begotten. ' 


Remainder, To the uſe and behoof of the ſaid H. D. his heirs and 
aſſigns for ever. 


N. B. The ſaid marriage took effect, and the ſaid H. D. and $. 
are yet living, as 40% two ſons of the ſaid marriage, which are 
the whole ifſue, and there is no. poſſibility of having more, be- 


ing upwards of 60 years of age each, 


The two ſons are now of age, and one of them married and has ſe- 
veral children, and both having occaſion for money, haye propoſed a 
ſecurety of the reverſion of the ſettled eſtate. 


Can the two ſons by levying a fine of the reverſion of the 


ſettled eſtate, make a good ſecurety thereof to a mortgagee, 
| (expectant) 
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lexpectant on the deaths of the ſettler and his wiſe): notwiths 
ſtanding they ſhould both happen to die in the life-wme of 


their father and mother ? 


The reverſion in fee is in neither of the two ſons, for it never paſſe 
out of the father by the ſeti!.ment, but ſtill remains veſted n 
bim, and he only is legally ſeiſed thereof; and the father my 
at any time grant it to whom he pleaſes, or deviſe-it away by 
his will: erefore I am of opinion that the two ſons cans 


+ not make a good ſecurity to a mortgagee by levyi or 
any other way. 0 2 12 P 


lat. 5, 1767. . Rivet. 


CASE. 


hril 2, . by his will of that date, after giving divers lands 
50 * to his neice R. E. abſolutely —— Jeviled and be» 
qeathed unto the governors of the Infirmary in the liberty of H= 
xnfler, three leaſehold meſſuages fituate in Bennet-ftreet, Wiftminſler, 
herein particularly deſcribed with their appurtenances, to the uſe 
nd benefit of the ſaid infirmary, ſubject to ſuch eſtate in the ſame 
aby the laſt will of his deceaſed father, dated the day of 
—— , his brother G. C. (who had then been in foreign parts for 
Nat two years, and was then ſuppoſed to have died abroad, and had 
not been ſince heard of) might have or claim therein: And ordered 
his executor as ſoon as convenient after his death, to transfer and 
ifien the ſaid leaſebold premiſſes and the leaſe by which the ſame are 
eld to the ſaid governors and their ſucceſſors, or ſuch perſon as the 
wyernors for the time being ſhould appoint their executors, admini- 
lrators and aſſigns, for the remainder of the term or terms as ſhould 
e then to come, ſubject as aforeſaid. "ry 


He alſo gave to the truſtees of the boys charity ſchool at Hertford 
100 l. S. 8. - ſtock, called N. 8. 8. A. ſtock, then ſtanding in his 
ume, and the intereſt thereof, to be due at his death, to be by the 
ld truſtees applied for the uſe and benefit of the ſaid boys, and or- 
ered his executrix to transfer the ſame as ſoon as convenient after 
bis death. | 


He alſo gave to ſaid truſtees of the boys charity ſchool 1004. to be 
yy them applied to the uſe and benefit of the girls educated in the 
pls charity ſchool at Hertford, and ordered his executrix to pay the 
ame 1001, to the ſame truſtees within three calendar months next 
er his deceaſe; and gave to the reverend Mr. N. H. his japanned 
abinet, then ſtanding in the houſe he then lived in, with all things 
hat hould be therein at the time of his death; and alſo all his books 
d manuſcripts, and all other his papers whatſoever (except ſuch as 

"as T belunged 


to his real or perſonal eftate or effects) to and for his the fi 
*'#0wn2'uſo2nd benefit, and appointed the ſaid R. E. ſole exec 


a codicil-apnexed to the ſaid will, the teſtator after reciting tha 
| making thereof he had d=poſited in the hands of Mr. H 
| F of the ſaid boys charity ſchool) ſeveral drafts 
k and other notes, or bills for money, amounting in the whole 
1734-175. 1d. and alfo four blank lottery tickets in the yey 
. © his ſaid executrix from the ſaid 100 J. given by hi 
ill to uſe of the girls charity ſchool ; and directed the (ai 
Mr. H. to keep in bis hands out of the ſaid drafts, c. or monies tt 
ived thereon 1004.” to be applied to the uſe of the ſaid girls, 
© he ſhould think proper. | 
He alſo deficed the ſaid Mr. H. to retain in his hands for his ow: 
uſe for the trouble given him 21 /. other part of the monies or ſecy 
rities for money depoſited in his bangs as aforeſaid (being therei 
mentioned to be the money that was at the time of making his faid 
will, in the cabinet he had by his ſaid will given to the ſaid Mr, H 
and then by the teſtator i d to remain in till his death, 


And he alſo directed the faid Mr. H. to apply within twelve ca 
lendar months after his death, the reſidue of the aforeſaid drafts, &. 
and the money ariſing thereby among indigent people, in ſuch man 
ner as he and Mr. B. T. ſhould think fit, without being accountable 
for the ſame to any perſon : And by his ſaid codicil he gave all the 
ſaid drafts, Sc. unto the ſaid W. H. for the uſes aforeſaid ; and de 
clared that no part of the ſaid monies or ſecurities for monies, ſhouli 
be liable to the payment of his debts or other legacies, it being hi 
intention and will that his-faid execotrix ſhould pay all ſuch ſmall 
debts or ſums of money, as he might happen to owe at his dectiſe 
out of his eſtates deviſed and given 16 her by his ſaid will; and ca 
firmed his ſaid will in all other reſpects.” Kalas te 


4 teſtator receives the faid'bills, drafts, Ee. of Mr. K id 
gave him a diſcharge for the fame; and acknowledged thereby that 
had no other demand on the faid Mr. H. on any account, 
E " . üer © 5 : £836 


The executrix*cannot learn what the teſtator did with the mor 
ariing by the faid bills, &c. otherwiſe than that Mr, H. informs 
der, that the teftator told him that he went to London to place the 
ſaid money or greateſt patt thereof in the funds: And that the exe- 


cuts ſince the teſtitor's death, finds there is ſtanding in his name 


the ſum of 312 1. N. 8. S. A. ſtock, '1007. whereof was purchaſes 


by the teſtator before the making of his will, and the remainder uuf. 


purchaſed atthree"ſeveral'times fince the receipt of the ſaid bills, & 
of Mr. H. and fince the making of the ſaid will and codicil. 
N. E. The teſtator died the — day of — laſt. 


ue 


4 


N 


N. 8. 
the boys charity ſchool, or is not that be 
Þ at tent of any of the ſaid ftatutes? And i 

r. H the payment of the 1007. given to 
inf or the legacy given to Mr. H. for hi 


indigent perſons, all which 
to be paid out of the depoſitums in 
de ſai or is the taking of thoſe depoſitums out of Mr, H. 


ies toll © which was depoſited as a fund payment thereof, a revo- : | 


rls, cation of ſuch part of the codicil; and if it is not a revoca- / 
tien for ſo much, is not the ſaid legacy of 100 l. given to the 
_ girls charity ſchool, within the meaning of any of the fatutes 


bern (45550, 1 think the deviſe of the three houſes to the infirmary is vold-- 


. % by the late ſtature, The bequeſt of the 1001, N. S. S. A. ſtock | 
t. H. to the boys charity ſchool. is good, and the executrix charge- 
d. able with it. teftator's diſpoſing of the bills and drafts 
Ive ca them; but if that was not a 

's, Ce ; 

h man 

untable 

all 


1 11, 1750, 


ot 653-6 St 
16,” S. of S. in the county of IWarcefler, apothecary, by deed 


| made between the ſaid 7. J. of the firſt part, E. C. of the ſecond 
, and JW, W. and J. S. of the third part, reciting a leaſe from the 
or, aldermen and citizens of the city of Woregfter, dated the 
of — to the ſaid E. C. her executors, adminiſtrators and 
ens, for the term of —— years, renewable every —— years, ac- 
ling to the cuſtom of the corporation, of certain lands and build- 
in the ſaid city, ſubject to the rents, covenants and agreements 


CRY 


faid T. $8. and E. C. and that the ſaid leaſchold premiſſes ſhould 
ſettled and conveyed in manner therein mentioned. The faid E. 


niſtrators and aſſigns, the ſaid premiſſes and term, 70 held to the 
V. and J. S. their executors, adminiſtrators and affigns, for the 
inder of the ſaid term, in 2 to permit and ſuſter the ſaid E. C. 

| | tY 2 | | her 


112. 4 of marriage ſetilement, dated the day of —— - 


in contained. It is witneſſed, that in caſe of a marriage between 


in conſideration as aforeſaid, did grant, bargain, ſell, transfer, 
zu and ſet over unto the ſaid FF, and J. S, their executors, ad- 


8 


. 
" 
et 
"yy 
* 
* 
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her executors, adminiſtrators and aſſigns, to receive the rents, iſſue 
and profits thereof, until the ſaid marriage ſhould take effect; 30 
after the ſolemnigation thereof, in truſt for the ſaid 7. S. to receiy 
the ſaid rents and profits thereof during ſo many years of the (i; 
term as the ſaid 7. S. ſhould live; and after the ſaid T. $.'s dest 
in truſt for the ſaid E. C. to receive the ſaid rents and profits during 
ſo many years of the (aid term as ſhe ſhould live; and after her de 
ceaſe, in truſt to permit and ſuffer ſuch child and children of the bot 
of the ſaid E. by the ſaid T. S. lawfully begotten and living at th 
deceaſe of the ſurvivor of the ſaid E. and T. which by the rule t 
common law of Great Britain, ſhould from time to time be heir ani 
heirs of the body of the (aid E. by the ſaid T. to receive and take i 
his, her and their own uſe and ules, the rents and profits of the (ij 
premiſſes, during the remainder of the ſaid term, after the deceaſ 
of the ſaid E. and T. and the ſurvivor of them; and for want of ſuc 
child or children of the marriage, and living at the deceaſe of th 
ſurvivor of the ſaid E. and T. in truſt for the ſaid V. V. and 7. 
and the ſurviyor of them, and the executors, adminiſtrators and 
ſigns of ſuch ſurvivor, to permit and ſuffer the executors, admini 
ſtratots and aſſigus of the ſaid E. to receive the rents and profits of th 
ſaid premiſſes, during the remainder of the ſaid term: And it is fur 
ther agreed between the ſaid parties, in caſe the ſaid marriage ſhoul 
take effect, that the ſaid eſtate and term of the ſaid leaſehold pre 
miſſes, ſhould from time to time, and at all times thereafter, ſo lon 
2s the ſame might be done, be renewed and kept on foot, in ſuc 
manner and for the like eſtate and term, as the ſame were then heli 
or otherwiſe, according to the uſual method of renewing ſuch eſtate 
and to that end and intent that the aforeſaid leaſe, made as afore 
ſaid, for the ſaid term of —— years, and thereby affigned to the fi 
I. and J. S. in manner aforeſaid, ſhould, within the ſpace of 
years be renewed, and from thenceforth from time to time at the en 
of every — years, from the commencement of the ſaid leaſe, « 
within —— months next after, be renewed conſtantly at the exyenc 
of the perſon or perſons then being and enjoying the rents and prot 
of the (aid-premiſſes ; and that upon every neglect of ſuch perſon 
perſons obtaining ſuch renewal, it ſhall be lawful for the ſaid H. 
J. S. and the ſurvivor of ther1, or the executors, adminiſtrators 
aſſigns of ſuch ſurvivor, at all times thereafter to renew the ſaid eltat 
and obtain one or more new grant or grants of the ſaid premiſe 
and that the ſame ſhould be veſted in the ſaid W. and J. S. and t 
ſurvivor of them, and the executors, adminiſtrators: and afligns « 
ſuch ſurvivor, to and for the ſame uſes, truſts, intents and purpol 
thereby before raiſed; And the ſaid T. S. in conſideration of the fe 
marriage ſettlement and agreement, and in regard that the ſaid 7 
had not any real eſtate to ſettle as a jointure on the ſaid E. and I 
making a competent proviſion for the ſupport and livelihood of f 
ſaid E. C. in cafe ſhe ſhould ſurvive the ſaid T. S. did for bimſe 
his heirs, executoes and adminiftrators, covenant, promiſe i 
agree with the ſaid JF, and J. S. their executors and adminifirat 
: | " 


nner 1 


ind the executors and adminiſtrators of the ſurvivor of them, in caſe 
the ſaid marriage ſhould take effect, and the ſaid E. ſhould ſurviye 
the ſaid T. S. that then the executors and adminiſtrators of the faid 
7. S. ſhould within months after the deceaſe of the faid T. g. 
pay into the hands of the ſaid V. and FJ. S. or the ſucceſſor of them, 
the ſum of 400/. upon truſt that the ſaid 400 l. ſhould be laid out 
in the purchaſe of lands or houſes, to be ſettled and conveyed u 

the ſaid E. during her natural life, and after her deceaſe, to the uſe 
of the heirs of the body of the ſaid E. by the faid T. lawfiilly to be 
begotten ; and for want of ſuch iſſue, to the uſe of the heirs of the body 
of the ſaid T. S. lawfully to be begotten ; and in default of ſuch iſſue, 
to the uſe of the heirs of the ſaid T. S. for ever. And upon further 
truſt, until ſuch purchaſe ſhould be made, the ſaid E. after payment 
of the ſaid 400 l. during her life, ſhould have and receive to her 
uſe the increaſe and profit of the faid 400 J. but if the ſaid E. ſhould 


have iſſue living by the ſaid T. and the ſaid E. ſhall die before ſuch 
purchaſe ſhall be made, then the ſaid . and J. S. their executors or 
adminiſtrators, until ſuch purchaſe ſhall be made, ſhall and will diſs 
poſe of the increaſe of the ſaid ſum of 400/. for the uſe and benefit 
of ſuch perſon and perſons as is or are to have the ſame land or houſes 
ſo to be purchaſed, when ſuch ſhall be conveyed and ſettled ; pro- 
vided that it ſhould be lawfu! for the ſaid E. and T. in caſe the ſaid 
marriage ſhould take effect, during their joint lives, by any deed or 
writing, under both their hands and feals, teſtified by two or more 
credible witneſſes, to revoke, alter or change the aforeſaid truſts or 
agteements of ſettlement of the ſaid 400 J. to be paid as aforeſaid, 
and to nominate and appoint how and in what manner the faid 400 J. 
ſo to be paid as aforeſaid to the hands of the truſtees, ſhould be ſettled 
or diſpoſed of, as to them ſhall ſeem meet; and after ſuch alteration 
the aforeſaid truſts repoſed in the above-named truſtees, as to the ſaid 
400. ſhall ceaſe ; and that after the ſaid T. and Z. ſhould have made 
ſuch new nomination or appointment, it ſhould be lawful” for the 
ſaid truſtees to lay out, ſettle, or otherwiſe pay and diſpoſe of the 
ſaid 400 J. and intereft thereof, as the ſaid T. S. and E. his wife 
ſhould nominate, direct and appoint, &c. 


The marriage took effect, and no appointment was made in the life- 


time of the ſaid E. and T. S. T. S. died about —— years ſince, made 


a will, left iſſue, one ſon and one daughter, V. and S. S. before the 
death of the ſaid T. S. married . M. and alſo left his widow E. S. 
ſince dead, | 


By leaſe of the ſaid leaſchold premiſſes, bearing date the 


day of ——, between the ſaid mayor, aldermen and citizens of the 


ſaid city of MWorceſter of the one part, and the ſaid T. S. of the other 


a. ; | N , W ls 1) 
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part, the ſaid corporation, in conſideration of the ſurrender of a leaſe - 


made by the ſaid corporation to the ſaid 7. S. of the ſaid premiſſes, 

dated the ———— day of ————; as alſo for the confideraiions 

therein mentioned, did demiſe, grant, ſet and. to farm let, unto 2 
al 


1% Cats in Law and Equity. 


ſaid T. S. ALL the ſaid premiſſes, with the appurtenances, Te hold the 
ſaid premiſſes unto the ſaid T. 8. his executors, adminiſtrators and 
aligns, after the feaſt of the Annunciation of the Bleſſed Virgin 


Mary then laſt paſt, for and during the term of - — years. 


Theſe corporation leaſes are granted for — years abſolute, but 
at the end of —— years renewable for another term of —— years, 
paying —— years rent as a fine, and ſubject to the conditions therein 
— 


T. S. by his laſt will duly executed, dated the day of ——, 
deviſed and bequeathed to his ſon . V. the ſum of 10 l. to buy him 
mourning, to be paid him immediately after his death by bis execu- 
trix out of his perſonal eſtate (he my ſaid ſon . S. having a proviſion 
made him by my wife E. 8.'s marriage ſettlement, made before my 
intermarriage with her) deviſed and b<queathed unto bis ſon-in-law 
. his heirs and affigns for ever, immediately after his deceaſe, 


ALL that his freehold and copyhold eſtate, and eſtates, &c. with the 


appurtenances, fituated at in the pariſh of 1 — in the 
—_— of S——, my ſaid ſon-in-law permitting my dear and lovin 
wife E. S. and her aſſigns, to receive and take the rents and profits of 


the ſaid freehold and copyhold premiſſes, to her and their own uſe 


and benefit, during the term of her natural life, _ oo 
He likewiſe deviſed and bequeathed unto his dear and loving wife 


Z. S. ALL and ſingular bis meſſuages or tenements, buildings, lands and 
premiſſes, ſituated at &. aforeſaid, and all other his real and perſonal ef- 


tate whatſoever and whereſoever, not herein before diſpoſed of, after 


2 of his juſt debts, legacies and funeral expences, to be at her 
diſpoſal, as ſhe ſhall think proper, by any deed or writing under her 
hand and ſeal, grant, convey, limit, declare, give or appoint, or by) 


ber laſt will and teſtament in writing by her duly executed, in the 


ſence of three or more credible witneſſes, give, deviſe and be- 


queath ; and for want of ſuch grant, conveyance, uſe, limitation, 
declaration, appointment, gift, deviſe and bequeſt as aforeſaid, by 
his ſaid dear. and loving wife, that from and after her deceaſe the ſaid 
meſſuages, tenements, buildings, lands and premiſſes, at S—— 
aforeſaid, together with my perſonal eſtate, (after payment of his juſt 
debts, legacies, and funeral expences as aforeſaid,) I give, deviſe 
and bequeath the ſame unto my ſon-in-law V. V. and 8. his wife, 
their heirs and aſſigns, /ubjef to the payment of an annuity or year- 
ly rent charge of the ſum of 10/, of lawful money of Great Britain, 
to my ſaid ſon . S. during the term of his natural life; and for 
want of iſſue of the body of the ſaid S. V. by the ſaid V. M. then I 
give, deviſe and bequeath the ſame to my right heirs for ever : and 
appointed his ſaid wife E. S. ſole executrix, | | 
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F. S. widow of T. S. by her will dated fie lis day of 


after payment of her juſt debts, and the juſt debts of her late huſ- 


hand, by her executrix, together with her funeral expences and lega · 
ey, did give, deviſe and bequeath all her houſehold goods and furni- 
ture (except as hereafter is deviſed) unto her ſon . $, and unto her 


daughter S. W. their heirs and affigns for ever, to be equally divided 


between them, ſhare and ſhare alike, 


She did further give, deviſe and bequeath unto her ſaid daughter S. V. 
her heirs and affigns for ever, and for her own ſeparate uſe and diſ- 
polal, notwithſtanding her coverture, all her plate and wearing apparel, 
ſhe paying unto her ſaid ſon V. S. the ſum of 10/7. 

T alſo give, deviſe and bequeath unto my ſaid daughter S. V. who 
| hereby appoint ſole executrix of this my will, all the reſt, reſidue 
and remainder of my real and perſonal eftate, which I ſhall die poſ- 


ſeſſed of, and to her heirs and affigns for ever, and at her own diſ- 


poſal, notwithſtanding her coverture ; but ſubject to the payment of 
the 4004. to my faid fon H. S. according as it is provided for him in 
my late huſband's marriage ſettlement with me; and alſo ſubject to 
the payment of the ſum of 200. a year to my ſaid ſon , S. during 


the term of his natural life, and to be paid him quarterly by equal 


portions ; and alſo that my ſaid ſon W. S. ſhall be at liberty to live 
ind refide in the houſe now in the poſſeſſion of P without 


paying any rent for the ſame during his life, be keeping the ſame in 


repair. | 
The ſaid E. S. made another will dated the day 3 
ind died the day of which ſaid laſt will of 


vu ſound cancelled with the ſeal tore off, together with the name; 


memorandum or any notice taken that ſuch will had been 


E, S. any right to diſpoſe of either the real or perſonal eſtate, 
or any part (which Mr. T. S. died poſſeſſed of) after her de- 
cCeaſe; the deviſe being to her without any limitation of 


ſhe had a right to diſpoſe of the real or perſonal eſtate, or any 

art, did ſhe not die inteſtate, as the laſt will made is cageel- 
ed, the will of the day of - left with the 
name and ſea] on, but no memorandum that ſuch will was 
re- executed, after cancelling the laſt will, neither was it ever 


re- executed? 


Opinion. I am of opinion, that by Mr. T. S.“s will, if it was pro- 
perly executed, E. S. his widow, had full right and power 
| to 


and the will dated the __ was found uncancelled, but no 
ſealed and dated after the making void of the will of the wal; 
iſt Wh By the words of Mr. T. S. 's will, had bis widow Mrs.” 


time, or to her executors, adminiſtrators or affigns: And if 


.Caſes in Law and Equity: 
to diſpoſe of by her will of all the lands and premiſſes at & 
and all-other his real and perſonal eſtates not before diſpoſed 
of by his will, after payment of his debts, legacies, and fy. 
expences; and I think the will of the day of 
—, if properly atteſted, is a valid diſpoſition of all 
ber real and perſonal eſtates, and likewiſe of that part of het 
huſband's real and perſonal eſtates, of which he gave her the 
power to diſpoſe ; for by the Fatute of frauds and perjurice, 
it is enacted, that no deviſe in writing of lands and tene. 

- ments ſhall be revoked, otherwiſe than by ſome other will, 
or writing declaring the ſame, ſigned in the preſence of three 
or four witneſſes, or by burning, cancelling, tearing or obli. 
terating the ſame by the teſtator himſelf, or in his preſence, 

by his directions: It is therefore free from doubt, that the 

will of the ——— day of ————, as it is above ſtated, 

is no revocation of the will of the day of.. 


S# 4 


ad Query, There never has been any truſt made uſe of or carried 
on relative to the marriage ſettlement and leaſehold premiſſes, 
but the leaſes of ſuch leaſehold premiſſes have been —— time 
to time granted by the mayor, aldermen and citizens of the 
city of Wercefler, to Mr. T. S. his executors, adminiſtrators 
and aſſigns, abſolute, and not to the truſtees plaintiffs in the 
ſettlement ; therefore will not Mr. J. V. and S. his wife be 
: entitled to theſe leaſehold premiſes, by the words of the will * 
of Mr. T. S. (viz.) together with my perſonal eſtate, and un- 
der ſuch deviſe cannot Mr. V. recover that eſtate by gal. 
ment, or by what other means can Mr. V. recover the rents 
of ſuch premiſſes, M. S. being in the receipt thereof; or if 
ſuch leaſchold eftate will in equity go according to the clauſes 
in the marriage ſettlement, will not Mr. . and his wife be 
equally entitled with V. S. the ſame being a chattel ; and 2 
. IF. S. has received the rents of the leaſehold premiſſes 
for the laſt five years, without any authority from Mr. 7. & 
or Mrs. E. S. after the death of T. S. is not Mr. H. and &. 
his wife entitled to recover ſuch rents (of the ſaid T. S. he 
never accounting for ſuch rents) as reſiduary legatees of T. . 
and by what means muſt Mr. V. and his wife recover the ſame, 
or muſt Mr. JF. recover the ſame of the tenants as rents in 


arrear ? 


Opinion. The leaſe from the city of Noregſter, though renewed in 
the name of Mr. S. will be as effectually governed and con- 
— 


trouled by the ſettlement of the 


as if it had been renewed in the names of the truſtees, for 
the purpoſe of the truſts contained therein; Mr. T. S. had no 
right to diſpoſe of thoſe premiſſes by his will, they belong 
wholly to V. S. the ſon, upon the death of his mother, 3 
his abſolute property; they being to go upon the — of 


creditors of T. S. for that ſum of 
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ſcription is compleat in . S. the ſon, and Mrs, V. will not 
be entitled ro any ſhare thereof, although the leaſe is a 
chattel. Mrs, S. W. has a right to recover the five yeart ar- 
rears of rent from the tenants, as executrix to her mother 
and father; for as her mother was ſole executrix of ber fa- 
ther, and ſhe is ſole executrix of her mother, ſhe by law 
becomes ſole executrix of her father, and conſequently may 
recover the rent in arrear from the tenants. But it is incre- 
dible that W. S. ſhould receive rent for five years without any 
authority from his father or mother, and if it appears that 
the father and mother knew of ſuch receipts and acquieſced 
in it, Mrs. H. will not eaſily recover it from the tenants : 
but if her brother cannot make out ſome proper diſcharge 
from his father and mother for the five years rent, either by 
iſt from them to him, or otherwiſe, L think the reſt ma 
be recovered from her brother ; as to what was received in her 
father's life-time, as his executrix, in her mother's life-time, 
as executrix to her, by a common action; and unleſs the bro- 
ther can prove ſome diſcharge by gift or otherwiſe from his 


father or mother, he is without defence, 


very. Mr. T. S. did not die poſſeſſed of perſonal eſtate (except 
the leaſehold premiſes) more than ſufficient to pay his debts, but 
his fortune conſiſted of lands and buildings, (which bis wife E. 
S. received the rents, iſſues, and profits of during her life, accor- 
ding to the purport of his will) no buildings, Jands, or premi- 
ſes were ever purchaſed by the faid T. S. to any ſuch uſes as 
mentioned in the marriage ſettlement. Can V. S. the fon 
of the ſaid E. and T. S. or the legal repreſentatives of the ſur- 
vivor of the ſaid V. and J. S. (the truſtees in the ſettle- 
ment) come upon any part of the eſtate or eſtates purchaſed 
by the ſaid T. S. and in his own name, and to his own uſe, 
without any ſuch truſts or uſes. as mentioned in the ſettle- 


ment 7 Or can the ſaid V S. or the repreſentative of the ſaid WF, 


and J. S. compel Mr. V. and his wife to raiſe ſaid 400/. out 
of the eſtate, or any part purchaſed by the ſaid T. S. deceaſed, 


und to go to the uſes mentioned in the clauſe in the mar- 


riage fettlement? and if ſuch 4001. is liable to be raiſed, is 
not Mr. . and his wife equally entitled with V. J. in ſuch 


ſum of 4000. 
Opinion, I am of opinion, that by virtue of Mr. T. S.'s covenant 


in the marriage ſettlement, that V. S. the ſon is entitled to 


the 400. to be raiſed in purſuance of ſuch ſettlement; and 


that the repreſentatives of the ſurviving truſtee are ſpecialty 
— and may go upon 
22 t 2 any 


T. S. and his wife, to ſuch child of them, who would by the = 
rule of the common law be heir of their bodies, which de- 


168 


and if V. S. was to bring a bill in Chancery againſt V. ay 


4th 


Opinion. The firſt part of this query is anſwcred, by having given 


Sth 


0 


Opinion, Mr. V. S. is well entitled to the poſſeſſion of the meſſuag 


2d. Jan. 1768. C. 898 


any part of the eſtates purchaſed by the ſaid 7. S. in his ow 


15 


recover rent for the ſame, ſince the death of E. S. 


ein fn Law and Equity, 


name, and may compel Mr. . and his wife to raiſe 400 
out of all, or every part of the eſtates, purchaſed by 7.9. . 
go to the uſe of the marriage ſettlement 3 and Mr. V. and h 
wife are not entitled with . S. to any ſhare of ſuth 400 


his wife, to raiſe and pay him the 4oo/. in ſpecie, as he 
tenant in tail of the land to be purchafed with that (un 
and could by a fine acquire the abſolute property of ſuch 
land, I think the court would order him the payment 


wery. If Mr. V. and wife are entitled under the will of Mr, 
rs. S. thereby not having a diſpoſing power after her death, 
Mrs. S. dying inteſtate, validiates the title of the real and perſ 
nal eſtates in Mr. V. and wife, What method muſt the 
take to veſt the premiſes to ſuch uſes as they ſhall think pro 
per? Mr. 7. 8.'s will was proved by E. S. Mr. V. S. upo 
the death of E. S. poſſeſſed himſelf of à conſiderable ſhare of 
the perſonal effects of the ſaid 7. S. E. S. did not adni. 
niſter to to his effects, or deliver any ſchedule thereof, Muf 
Mr. . and his wife adminiſter to the effects of the ſaid T.$. 
as reſiduary legatees? And how muſt Mr. W. and his wife it 
cover ſuch effects, or the value thereof? 


my opinion, That Mrs, S.“s will, if properly executed, is u. 
lid ; and as Mrs, V. is now executrix both of her father and 
mother, ſhe may call upon her brother to account to her for 
her father and mother's perſonal eftates, and recover any thing 
from her brother, that he has received of their effects, by x 
common action, as an executrix; and ſhe is to adminiſter 
her father's eſtate with exactly the ſame power, as if ſhe had 
been named the ſole executrix in his will. | 


e, Mr. V. S. is in poſſeſſion of the meſſyage deviſed to 
him by the will of E. S. to live and reſide in for his life: I 
Mrs. E. S. had not a diſpoſing power, or died inteſtate, What 
muſt Mr. V. do to get Mr. V. S. out of poſſeſſion, and ts 


for life. 


CASE 
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C A S Ez: 


117, T ORD S. by indenture of lcaſe demiſed the premiſes in 
177. queſtion, (Which are of little value) to V. B. his exe- 
ny Sc. for 99 years, now determinable on the death of F. B. his ſon. 


12th Sept. 1759. The ſaid . B. in conſideration of 100. did aſ- 
ithe ſaid premiſes (by way of mortgage) to F. S. his executors, 
for the remainder of the ſaid term, determinable as aforeſaid. 
nice, to be void on payment of 10l. and. intereſt, 


i. B. The executors of the ſaid J. S. (now deceaſed) have the ſaid 
| leaſe and mortgage in their cuſtody, : 


de ſaid . B. has been dead about 5 or 6 years; ſince whoſe 
a k the ſaid J. B. has been in poſſeſſion of the ſaid premiſes, 
Mi» . 

Mule (aid J. B. in the life-time of his father, and to Sept. 1764, 

d T. SY intereſt for the ſaid 100. and now being called upon by the ex- 

rife te-. urs of the ſaid J. S. to pay off the principal and intereſt due on 
aid mortgage, pretends that his father V. B. (the leſſee) about 

jars ſince, in conſideration of love and affection, aſſigned the 


g given 


premiſes to him for the remainder of the ſaid term; and that the 
, ls v4-pet is of no effect, his father having no intereſt in the pre- 
her and n the time of making the ſame, therefore refuſes payment of 
her ſot d money. 


y thing | | : | 3 
ts, by ale to obſerve, that at the time this aſſignment was made to 
miniſter on, (if any ſuch) the leaſe ; above-mentioned was delivered to 
ſhe hai and afterwards by him returned to the father for the purpoſe of 

Ing the faid mortgage, and which was made without diſcover» 
de previous aſſignment to the ſon, (if any ſuch.) 


viſed to ; z 
life: I B. As the premiſes are of ſmall value, and held but by one 
e, Wha life, we ſhall not ſeek relief by Bill in equity. 

and u | 
* 


Therefore, as this caſe is circumſtanced, and as J. B. was 
privy to the mortgage and paid the intereſt during the life- 
time of his father and the mortgagee, if it is not to be apprehen- 


ded the executors will recover in ejectment? Note. The ſa- 
ther died inſolvent.” 


tm, I am of opinion that the aſſignment of the leaſe to the 
on is void, as a fraudulent” conveyance within at. 27 
| Eliz, c. 4. as againſt the mortgagee and his repreſentatives, 
CASE, and therefore that the executors may recover the premiſes 
in 92e/tment, —It makes the caſe ſtronger, that the leaſe itſelf 

142 2 1 
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ges, ar continued i in the ſame ſervice under yearly hirings for 6 
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js in the poſſeſſion of the mortgagee, and that J. B. the 
and pretended aſſignee paid intereſt upon this mortgage, whi 
laſt circumſtance I adviſe the leſſor of the plaintiff to be pr 
pared to prove upon the trial of the ejectment. | 
| May 15, 1767. J. 


C A * E. 


ALTER, aged about 72, born at H. N. in B. and bad 
hired to and lived in ſeveral ſervices, 


Laſt Michaelmas (old ſtyle) was 38 years fince, to the beſt of his 
membrance, he was hired to one M. . M. of V, I. in B. yeoman, 
the term of one year, ſerved the whole year, and receiyed all his 


7 years, when he married, and was then hired by the ſaid B. . 
— ſervant, and continued in his ſaid maſter's ſervice in / 
aforeſai by the week, for upwards of 9 years more, 


From V. I. pauher remoyed to 8. S. in O. without a certifc 

and where he is now reſident, and rented) a houſe and premiſe 

a year, and kept ag fr pen to hire, hes one paid any 
or taxes, or erved any officein &. S. aſoreſai 


Before he came to S. S. he purchaſed part of a ſmall eſtate in 
in C. (under gol.) and ſome years afterwards, he had the other 
left him, the whole amounting to 21. 55. by the year. At the ſame 

he was poſſeſſed of two ſmall life-hold 74 in H. N. aforeſaid, 
one of the rent of 11. 5/. the other of 44. a-year, That ſoon after, 
poſſeſſed of the ſaid eſtates he ſold that at C. but for how echt 
does not appear. The other two in H. N. he now lets, and receiyes 
rent; and that the quit-rent and land- tax have been alwaye deduQed 
of his rent by the tenant, and that on tenant's complaining of the 
gain' 's being hard, aſked pauper to allow ſomething towards the pt 
rate in H. N. and that he has allowed money to his tenant on that 
count, but knows not whether it was the whole the premiſ:s 
charged at to the poor, or whether pauper was rated and mas 
own name, cannot ſay, as he never paid the ſame to the ol 
of the pariſh, but allowed the ſame to his tenant. 


Pauper and his wife are both old and infirm, and in want of 
le&ion, and the pariſh of S. S. and having applied to i. J. and I 
they diſown them as pariſhioners, 


Againſt the above ſertlement by ſervice, it is urged, that 
eſtates in H. N. and paying as above, muſt be a ſettlement in 
pariſh. On the contrary, pleaſe to. obſerve, that there has 


od: 
- l 
* 
* 
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been any reſidence of the pauper ſince he had thoſe eſtates, either Q 


the pariſh of C. or H. N. And it is ſaid, without reſidence he 
gain no ſettlement. - | | OY: TOY 


Pleaſe to give your opinion hereon, 


Opinion. It is extremely certain, that reſidence, at leaſt for 

days, in the pariſh where his eſtate lies, is eſſentially neceſſary 
to the gaining a ſettlement ; otherwiſe, a man by having 5 
or 10 different houſes in different pariſhes, would gain 5 or 
10 different ſettlements at a time; befides, the word ſettlement, 
is a term relative to the perſon only; and it would be ſtragge 
to ſay a man can be ſettled where he never reſided, For theſe 
reaſons I think the ſettlement is at V. 7. 


May 15, 1767. G. Nares. | 


G. S, bs 


O. had a ſiſter courted by T. R. his father's apprentice, who 
* got her with child, but refuſed marrying her, her father 
complying with his terms, - 


4 Socks Hime after her delivery, her ſaid brother, who was entitled 


ate n to the reverfion and'inberitance of an eſtate in fee after the death of 
other his father, propoſed giving R. 100. if he married her; which mo- 
ſame ney was to be ſecured to be paid him within fix months after the 
refaid, death of his father, that the ſaid eftate came into his poſſeſſion. 

fter, bo 

zch mc This was accepted by R. a bond was given by the ſaid J. G. to R. 
xceives far the ſaid 100l. payable, without intereſt, within /r months after the 
duQed of his father ; and they were married. | *' a 

of the 5 N . 

the pe «7 G. died 4th O#ober, 1766, and his father not till the 1ſt April 
In that owing, ſo that he was never poſſeſſed of the eftate, He died 
niſ:s greatly in debt, inteſtate, leaving a widow and an infant heir; add 
eſſed it his eſtate and effect are inſufficient to difcharge his bond debts, in- 
the off dependent of this. | | 


The adminiſtration of his perſonals was granted the 11th Novem- 
int of ber 1766, by the eccleſiaſtical court of the dioceſe to three of his 
and N bond creditors, who are enjoined by bond, to ſatisfy his creditors by 
ſpecialty in proportion to their reſpective debts, and ſo far ated as 
to ſel] and diſpoſe of a conſiderable part of the effects, and make one 
diviſion, which diviſion was not made till the 11th May | 1965, 
and then the adminiftrators had no knowledge of this bond, or wil 

| the 
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the month of November after, that it was demanded by R. who was 
during this interval in L. a ſoldier in the guards. There are aſſets 


undivided ſufficient to pay R. his proportion with what has been paid 
the other bond creditors, Your opinion is deſired. 


Query. Whether the bond to R. would be conſidered voluntary, 
and (under the circumſtances of this caſe) void againſt the 
dond creditors; or whether the adminiſtrators muſt pay 
him in proportion with the bond creditors, according to 


Opinion. I conceive the bond was for a conſideration, and 

cannot be conſidered as voluntary; and, that the adminiſtra- 
tors are obliged to pay R. equally in the ſame proportion with 
themſelves and the other bond cteditors. 18. 


14th Apric 1768. W. Rivet, 


. 


Green v. Vernon, an Atlorney. 


HEN G. applied to Mr. V. firſt, he deſired J. to recover a 
debt, of which G. delivered V. his bill againſt H. which was 
under 40s. VJ. then informed him he myſt ſue for his debt by common 
law in one of the courts at H#/efmin/ter, and that there was not any 
other method ; for that he could not get it by proceeding in the. coun- 
ty court, or any bundred court, the defendant being a parſon and not 
a houſekeeper, and no diſtreſs could be taken by proceeding in a coun- 
ty court or hundred court, An action was brought in the Common Pleas ; 
the cauſe was brought on to be tried at WI arcefler ſummer-afſizes, 1763, 
JV. at the affizes told G. the beſt way would be to enter into arbitre- 
tion bonds ; for as the debt was under 40s. the court would ſhout at 
them upon the trial, and he could not recover coſts: ſo G. and V. 
entered into arbitration bonds to leave it to Mr. J. V. of B. Mr. H. of 
H. arbitrators, and Mr. I. of B. umpire, Meetings were had, but 


no award was made; the arbitrators declared the debt ju, but being 


under 40s. could not tell how to give coſts for the plaintiff G. ſo the 
arbitration dropped. G. has from time to time applied to V. to bring 


+ but never has, | 


About a month before the laſt gie, J. pretended to G. that he 
would bring on the cauſe to be tried at the laſt aſſizes, and ordered G. 
to bring his witneſſes to Worceſler at the aſſizes : G. had his witneſ- 
ſes in readineſs, but on the commiſſion day V. informed G. that he muſt 
not take his witneſſes to the afizes, for that the cauſe could not be 


3 tried, 


_ the condition of their bonds; or how otherwiſe mult they act. 


on the cauſe to be tried, and J. has conſtantly promiſed that he would, 


. 3 1 


V 
1 
G 
it 


tried, by reaſon the defendant /. was entitled to a tern's notice of 


trial, the Cauſe being of long ſtanding ; fo then plaintiff G. was put off 
again, and obliged to go to his witneſſes to tell them not to go to 


In Auguſt 1766, the plaintiff G. applied to his attorney V. for him 
to bring on the cauſe to be tried at the preſent ofſrizes, and that he 
would have money in readineſs againſt the aſſizes to detray all expen- 
ces. V. promiſed it ſhould be brought on, and G. has ſtill continued 

ing to V. every week or fortnight ever ſince, ordering and deſiring V. 


bring the cauſe on to be tried at this preſent afſizes, which V. has 
conſtantly promiſed. 


On Sunday laſt was a week, and the Sunday before that, G. went to 
V. ſtill defiring him to bring on the cauſe, and took with him ten gui- 
neas for that purpoſe, but J. did not receive the money, but ordered 
G. to bring it to the Star and Garter in W. at the 4 


z it to ti ſizes, and 
there to biiag his witneſles, and that the cauſe ſhould be tried. 


Now G. has brought his money and his witneſſes to the Star and 
Garter in M. where they have attended according to V.'s direc- 
tions, but no cauſe is entered with the marſbal, nor is ſuch cauſe in- 
tended to be entered, 


4 


This is not the only treatment that G. has received from /. On 
the 21ſt Sept. 1765, V. delivered his bill to G. to the amount of 
231. 45. 6d. in this cauſe, and gives him credit for 8, which he re- 
ceived of G. and there remains a balance to V of 15/. 4s. 6d. 


The 18th January 1766, J. iſſued out a writ from the King's Bench, 
at his own ſuit, againſt G. a copy of which G. was ſerved with 
in Eaſter term 1766, a decl.ration was filed for his, V.'s bill of coſts, 
judgment was ſigned by default, and on the 28th of Auguſt 1766, a writ 
of inquiry Was executed at the Talbot in S. after which final. judg- 
ment was ſigned ; ever ſince V. has had fieri facias and writs againſt G. 
which has obliged G. to go out of his neighbourhood, or otherwiſe. 
he would have been ſent to gaol, and has been obliged to lie out of his 
buſineſs, all which he has eaticely loſt, and which has been his entice 
ruin, and he durſt not venture to be at home, only on a Sunday. 


Query. What is the beſt method Mr. G. can take for ſatisfaction of 
; 1 Muſt he move the court of King's Bench, wherein V. 's 
action is brought againſt him? Is it adviſeable that G. ſhould 
ſtand in Y.'s way to be arreſted? or ſhould he pay the mo- 


ney if he can raiſe it? or ſhould he go to gael for a few 
days? 


Opinion, 


fi 


* 
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Opinion. I think the moſt adviſable method for G. to purſue in 

order to obtain ſatisfaction for the very grols il! ulage he 

has met with from his attorney, is to move the court 

of King's Bench in the cauſe of V. againſt G. upon affidavits 

particularly ſetting forth the circumſtances above ſtated, for a 

rule to ſtay execution in that cauſe, and that V. may anſwer the 

matters of the afhdavits; and if on hearing both ſides, the 

caſe ſhall appear to be of the complexion here repreſented ; 

I make no doubt, the court will animadvert very ſeverely on 
Mr. V.'s behaviour, and ſee juſtice done to G. I fee 

peculiar advantage it will be of to G. to permit himſelf to be 

arreſted. N : 


April 6, 1767. | E. Bearcreſt. 


© 41 82 


Auguft 20, © H. by her will of this date duly executed and atteſted, 
1762. gave and deviſed unto T, M. and E. H. all her meſſuages 
lands, tenements and hereditaments whatſoever, with all and every the 
rights, members and appurtenances thereunto belonging, ſituate, 
lying and being within the pariſh of N. E. or elſewhere, as well leaſe- 
hold as freehold, whereof or wherein ſhe then was or ſhould be ſeized, 
poſſeſſed, or any ways entitled unto, either in poſſeſſion of reverſion, 
and whereof ſhe had power to diſpoſe, together with all the rents, iſ- 
ſues, and profics thereof, To hold the ſaid meſſuages, lands, tenements, 
and hereditaments, with the rents, iſſues and profits thereof, unto 
the ſaid T. M. and E. H. their heirs, executors, adminiſtrators and 
In truſt, neverthelc's, that they the ſaid truſtees, and the ſurvi- 
vots of them, their heirs, executors and adminiſtrators, Mould from time 
to time pay over and apply the rents, iſſues and profits, of all and 
ar the ſaid meſſuages, lands, tenements, hereditaments and 
premiſes unto her daughter E. then the wife of G. H. ſince deceaſed, 
for and during the term of her natural life, for her ſepatate uſe and 
diſpoſal ; and from and after her deceaſe teſtattix gave and deviſed the 
ſaid meſſuages, lands, tenements, hereditaments and premiſes, with the 
appurtenances, unto her grandſon R. H. now about'16 years of age, only 
ſon of the ſaid G. and E. H. for and during the term of his natural 
life, and from and after the determination of that eſtate, ſhe gave and 
deviſed the ſaid premiſes with the appuftehatees unto the faid M. and 
H and their heirs, during the natural life of the ſaid K. H. In uf 


- 


to preſerve the contingent eſtates, &c. 


And from and after the dcceaſe of the ſaid R. H. ſhe gave and 


deviſed the ſaid premiſes with the appurtenances, to his firſt and 
other 


23 
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keond ſons in tail general, and for default of ſuch iſſue to all and 
wery his daughter and daughters in tail general as tenants 'in com- 
non, and in default of ſuch iſſue ſhe gave and deviſed the aid 
vemiſes with the appurtenances, to ber own right heirs for ever, 
ind the refidue of her eſtate, monies, ſecurities, goods and chattels, 
y de gave and bequeathed to the ſaid M. and H. their executors, Ec. 
yith full power for them or the ſurvivor, his executors, c. 
p place the ſame out at intereſt on real or other ſecurities, the intereſt 
1nd proceed thereof, was to be applied and paid to her the ſaid © 
lwghter Z. H. for her life, for her ſeparate uſe and diſpoſal, and 
tom and after her deceaſe, the teſtatrix gave the reſidue of her ſaid 
tate, monies, c. unto her grandſon R. H. his executors and 
uminiſtrators, and nominated the ſaid M. and H. executars upon 
the truſts and for the purpoſes aforeſaid. | 


At the death of by 1 E. H. the ſaid G. N. hes hand as 
ather and not guardian for the ſaid R. H. poſſeſſod himſelf of the 
kid eſtates 3 but unhappily for the child he has not acted as ſuch. 


4 He has cut down and fold quantities of timber, ſpent the money, 
„ Wind dug up five or fix acres of the meadow for the fake of advancing 
he the preſent income, which after a few years be reduced 
vitk in the former rent; ſuffered the buildings to decay for want of 
repairs, and the whole of the eftates to run to ruin; but his unnatural 
d behaviour extends ſtill farther, he has totally neglected his education, 
7 hving never kept him to ſchool more than a year and half, which 
"I was ſome time ago, and fince this he has been at home with his 
father, under the management of a whore he keeps in his houſe of 
the moſt abandoned kind, both in converfation and indecent beha- 
ad your. This wench behaved very ill to him, and did not allow him 
neceffaries.” abqut half a year ago he left his father's houſe; and went 
nd 0 his uncle the ſaid F. H. bis mother's fiſt r' huſband, having no 
ad nearer relation; Who received and cloathed him, as he was quite 
ad ngged, and has maintained and kept him to ſchool ever ſince. 


ad The boy being defirous that his uncle AM. ſhould have the care of 
he I bis perſon and eftates, and Mr. H. being inclived to ſerve him, if he 
ho en be indemanified againſt the colt of the appointment. 


'y Query. Your opinion is deſired, whether the father can by any 


nd and by what method be removed from the guardianſhip of 
ad his child and the poſſeſſion of his eſtates, and Mr. M. be 
ut appointed for him, and by whom muſt the expences be de- 

frayed, whether out of the chattels in Mr. H's hands or out of 

the rents and proceed of the eſtates and chattels, or will the 
nd ſame be a lieu or charge on the freehold and leaſehold eſtates, 
nd if not, or not payable out of the principal money, but only 
cr out of the rents and intereſt, ſhould the minor die before it's 


23 


t Aa | ſatisfied, 


not de attended with ſucceſs, can Mr. H. applying to the 


The-gerfennl dee (now d Me. 2' bande amoncte do d 


Opinion. The poſſe non and managment of the eftates may be 
taken from the father, by filing a bill in equity in the name 


TD 
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fatisfied, can it then be obtained? If the application ſhoull 
court of equity at the boy's inftance, obtain the coſts of at. 
tempting to procure the appointment? 


300 U. \ 


of R. H. the infant, by any next friend, bis uncle Mr. A. 


may nominate and which bill ſhould be brought againſt the 


father and Mr. A. and Mr, H. the truſtees and executor, 
named in the will of the teſtatrix. And it ſhould be thereby 
prayed, that the father may account for the rents and profits 
of the eſtates, received by him, and the money raiſed by tim- 


ber, and may pay what ſhall be found due from him into the 


bank, to be placed out in the accountant generals name for 
the benefit of the infant, and that a receiver may be appointed 
of the freehold and leaſehold eſtates, with the uſual power to 
let and ſet the ſame. And as againſt Mr. AA. and Mr, H 
praying to have the accounts of the perſonal eſtate taken, and 
to have the ſame placed out for the infant's benefit. And 
that a proper allowance may be made for his maintenance 
and education for the time paſt fince he left his father, and 
for the time-to come, until he ſhall attain his age of twenty- 
one years.—If ſuch bill is filed, Mr. H. may propoſe himſelf 
as receiver, and I think the maſter would appoint him, as 
I ſee no objection that can be made to him; and I think an 


allowance would be made for the infant's maintenance and 


education, and directed to be paid to ſuch perſon as has of 
Mall maintain him, and that Mr. Z's coſts and all other 
parties to the fuit except the father's ſhould be directed to be 
paid out of the infants eſtates, ſuch as relate to the real eſtates 
out of thoſe eſtates, and ſuch as relate to perſonal eſtates, out 
of the perſonaleffects.— And as I conceive Mr. H. can run no 
riſque in cafe the infant ſhould die before he attains twenty- 
one, as he would have a right (as I conceive) to retain the 
coſts of ſuch ſuit out of the truſt entruſted in his bands, 


- Jan. 1, 1768, E. Hoſkins 


CASE, 


8E. 
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on Saturday May the 226 1767. four ewes and five lambs were 
brought to N by R. P. which had been ſtray- 
ug in the pariſh of V two days, and B. the p—— keeper had 
them cryed on Monday the 25th of May, in B St. P 
being market day, and took them out of the pound into his orchard 

in the ſaid pariſh of N „and they lay there till Wedneſday in 
the morning, when 7. C. came to B. and told him they were his 
maſter D.'s on which B. ſaid as follows, he might have them, if he 
would pay the charges, and told him the charges were, taking up 15. 
leping 1 5. w-athering 4 d. crying 4 d. and pounding 2 d. if he would take 
them away then, elſe there would be more charges for keeping them, 
then be went away, but returned with another man at eight at night, 
king upwards of twelve hours from his firſt coming, when be aſked B. if 

he would let him have them, which B. told him he might have them, 

f he would pay the money, which was then but 25. 10d. C. then 
zulled out the money, and threw down 1x s. in one place, 1s. in 
mother, and 15. in the third place, and told him to take what 

te would, B. then told him he would not ſtoop to him, or his maſter, 
but if he would give him the money up into his hand, he would take 
itz but C. refuſed and made many words; B. told him if the ſheep 
were not taken away that night, he would be paid ixpence more for 
keeping, and that he would carry them the next morning to the duke 

of B's at A „C. after ſome time took up his money and 
went away and never returned again, and the ſheep was now in 

1 park belonging to his grace the duke of B——, leſſee 
under the crown of the manor of the ——— of N-—, parcel of 
the honor of B and of the dutchy of C——, and alſo ſteward 
md bailiff of the ſame manor, and by 14. leaſe entitled to one 
half of the value of all waifs and ftrays ariſing from the ſaid ' manor, 
and the crown to the other half.— Part of 1 — park lies not 
three miles from N-—— pound.—-Afterwards D. ferved B. with a 
copy of a /atitat, but has not declared thereon. 


On the fourth of Auguſt, ——, and not before, D. applied to the 
ſheriff of H— for a replevin warrant, which was granted to him, and 
direfted to the conſtables of N „and W. P. one of the ſheriff's 
bailifts or officers, but the ſheep being out of the pariſh of N——, 
D. has applied to the ſheriff for a return that they are eloined, which 
ut preſent the ſheriff has refuſed, being told where the ſheep now 
ae, | : | 


It is apprehended, that D. will apply ſo as to get a writ of wie 
thergam, or elſe he will enter his graces park, which lies in two coun- 
1A22 ties 


„ ' Caſes in Lam and Equity. 


ties and three pariſhes, but not in the pariſh of N. ſo that when they come 


to take the ſheep, it may ſo happen, that they _ be in a different 
county, 


Since the ſheep have been in park, one of the lambs i 


ſtolen or ſtrayed, ſo as not to be found, and one of the ſheep is dead 
of the rot. 


N. B. Since the lamb was ſtolen, the other ſheep and lambs haut 
been appraiſed by proper judges, and a value ſet on them, 


Drery 1H, Is the tender made by C. wn dent tated u good unte 
and can B. as pound keeper, under a certain written appoint. 
ment, juſt — detaining of the ſheep and lambs? If he can, 
muſt he juſtify as a ſervant to the crown, or to the duke of B, 


Opinion, The tender is very ſufficient according to the manner 
of it, and it was a very great fault in B. in not taking 
the money, when he might by ftooping have had it; the 
tender appears to be ſufficient in quantity, for B. could 
not, as I apprehend, demand any thing more than for the 
keeping and calling, tho“ I doubt his right to the latter matter, 
and I am of opinion he could not demand any thing for the 

taking up of the eſtray or weathering it, and that he cannot 
Juſtify the retaining the ſame after the tender. 


Suery 24. As the lamb that was loſt was kept in n 
park; which is pailed round, where the reſt that are living 
now are; will K or the duke of B. or either of them be 

anſwerable for the — CURRY 

dead? 


Opinion, I think he will be liable to anſwer for the lamb loſt, and 
the ſheep dead, becauſe his denial to reſtore them was a con» 


. e and. the vaſes mph be fed from thas ties, 
. Lincoſns Inn, Joth Dec, 1762. 1 E. F. 


4 


j r h 4 wc QS X< £© ws T,ÞPu0o a 890 


C ASE, 


C P. Ka by his will dated the 3d. Feb. ——, after bequeathing 
an annuity of 3 Lud, to bis 3 2 for life, payable out of his 
eſtat s at C- , gave to A, P. ſon of 
his brother J. P. and to by "cies _ his. body, all thoſe his laſt 
mentioned eſtates, and if he died under age, the teſtator deviſed, the 
ſame to 4. P. ſon of his brother A. P. and the heirs of his body, 
and in caſe both nephews ſhould die under age, then the teſtator de- 
riſe the ſaid eſtates to his brother J. P. and his heirs, 4 
« 5th 


1 — Am... 88 * 1 1 r A 1 1 mmm rn a 


Caſes in Law and Ent). »99 


A. the ſon of JI. P. bath attained the age of twenty-one but 
the heir at law of teſtator, 0 n 


Query. Can 4, the fon of 7. P. by levying a fine, create a fee, or 
| is a recovery wetefſary for that purpoſe ? MY . N. 


Opinion, A. the fon of J. being only tenant in tail, and not 
having 82 Pages in fee in bimſelf, I am of 
opinion that a recovery is abſolutely neceſſary to procure him 
the fee ſimple of the eſtates deviſed, : ; 


zoth, Feb: 1768. ; n. Rivetts 


- A S E * ; 


4th March, 1565. | nth — berwcen V. G. and E. his 
wife of the one part, and 7. T. and G. V. of 
the other part, reciting that the eſtate and effects the ſaid E. G. was 
poſſeſſed of at the time of her marriage with the ſaid . G. which 
was. then lately folemaized, were eſtimated at the ſum of 200 J. after 
payment and fatisfaQtion of her debts, and that the ſaid V. G. previ- 
ous to the ſaid marriage, conſented and agreed to ſettle the ſaid 2007. - 
upon the truſts hereinafter mentioned, but being then incapable of 
advancing the ſame, did by his bond of equal date therewith, engage 
for the payment thereof to the ſaid T. and V. on the 4th of Se 
with intereſt at four per cent. On which ſecurity T. and WF. by the 
direction of E. G. were to permit H. G. to continue it during her 
life. I is therein witneſſed, declared and agreed, that the ſaid 2001, 
ſhould remain, continue, and be, to and upon the following truſts, 
(that is to ſay)  truf? for all and every the three children of the ſaid 
E. G. by J. B. her former huſband, namely A. B. E. B. and 8. B. 
in equal ſhares as tenants in common, at ſuch time or times as the 
ſaid E. G. notwithſtanding her coverture ſhould by deed or inſtru- 
ment in writing duly executed and atteſted, direct or appoint. A 
in default of ſuch appointment, at the death of the ſaid E. G. a 
truſt for all and every of the ſaid J. B. E. B. and S. B. in equal 
ſhares as tenants in common, to be divided betwixt them at the death 
of ſaid E. G, And it was thereby declared and agreed by and betwixt all 


the ſaid parties thereto, That until ſuch appointment ſhould be made, 


or until the deceaſe of the ſaid E. G. it ſhould, and might be lawful 
forthe faid T. and . or the ſurvivor, his executors, adminiſtrators and 
aſſigns, to put, place and continue at intereſt, the faid 200 J. on good 
real and perſonal ſecurities, (but with-the conſent and pprobation of the 
ſaid E. G.) the intereſt and produce whereof ſhould from time to time 
be paid to and received by ſuch perſon or perſons and for ſuch uſes 


and purpoſes and in ſych parts and proportions, manner and form; - 


% 
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the ſaid E. G. ſhould from time to time, and at any time or times, 
during her life, notwithſtanding her coverture, and whether ſhe 
ſhould be covert, or ſole by any writing or writings under her hand, 
dire& or appoint, to the intent that the ſame or any part thereof, 
might not be at the diſpoſal, or ſubject, or liable to the controul, or 
intermedling of the ſaid . G. but only at her own ſole and 
ſeparate diſpoſal. And in default and until ſuch direction and ap- 
pointment to the proper hands of the ſaid E. G. or otherwiſe 
ſhould permit and ſuffer her to receive and take the ſame to and for 
her own ſole and ſeparate uſe and benefit, whoſe receipt under her 
hand, ſhould from time to time, notwithſtanding her coverture, be a 
ſuſicient diſcharge to the perſon or perſons who ſhould ſo pay the 
ſame for ſo much thereof for which ſuch receipt ſhould be given, 


This deed was executed by all the parties and properly atteſte), 


12th Jah, 1765. NDENTURE between the ſaid V. G. and 

| E. his wife of the one part, and the ſaid J. 
T. and C. I. of the other part, reciting the laſt deed, and that the 
ſaid J. B. died inteſtate, and that A. B. E. B. and S. B. became 
entitled to the two-thirds of his perſonal eſtate, amounting to up- 
wards of 200 l. alſo that it was agreed that the ſaid 200 l. ſecured by 
the ſaid . C. on his bond, was intended, and ſhould go and be 
accepted for the ſaid 4. B. E. B. and S. B. in part of their diſtri- 
butive ſhares of their ſaid father's effects; and alſo that the money 
ſecurities for money, goods, chattels and effects mentioned and 
contained in a ſchedule therein referred to, were accepted by the ſaid 
T. and V. at the ſum of 206/. 155. 114. in full diſcharge of the 
faid 2001, due from the ſaid . G. on the ſaid bond, and as far as 
they lawfully might in ſatisſaction of the diſtributive ſhares of the 
a A. B. E. B. and S. B. of their father's effects, it appearing to 


be ſufficient for that purpoſe, It is witneſſed, that in purſuance of the 


ſaid agreement, and for the purpoſe aforeſaid, the ſaid E. G. by virtue 
of and under the power and authority in and by the ſaid therein 
recited indenture, all and every other power and authority in her then 
veſted or repoſed, did direct and appoint the ſaid 2001. ſhould from 
the date thereof remain, continue and be in truſt for the ſaid A. B. 
E. B. and S. B. in equal ſhares as tenants in common, Aud it is therein 
Further witneſſed, that for payment of the ſaid 200/. and ſatisfaction 
of the remainder of the diſtributive ſhares of the ſaid A. B. E. B. and 
E. B. in their ſaid father's effects, and alſo in conſideration of 54. 
paid by the (aid T. and . to the ſaid V. G. did grant, bargain, (ell, 
aſſign and deliver to the faid T. and V. All and fingular, the monies, 
ſecurities for money, goods, chattels and effects, mentioned and con- 
tained in the ſchedule thereto annexed and above referred to, and 
every part and parcel thereof, with the appurtenances, To hold to the 
ſaid T. and , their executors, adminiſtrators and afſigns for qo 
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but in truſt to keep and preſerve or manage or diſpoſe thereof as th 


ſhould ſee proper, for the uſe, benefit and advantage of the l 
A. B. E. B. and S. B. their executors, adminiſtrators and aſſigus. 


The ſaid E. G. during her widowhood, took out letters of ad- 


miniſtration, in the proper eccleſiaſtical court for the dioceſs, to the 
effects of the ſaid J. B. her former huſband, . ad 


The children axe all upwards of ten years old. 


Query. If the mother has an appointment in the eccleſiaſtical 
court of the dioceſs, of the guardianſhip of her ſaid children, 
will the truſtees be well juſtified in delivering over the 
_— and goods to her, and what diſcharge ſhall they 

ve 


' 


Opinion, IT am of opinion, that if the mother ſhould be appointed 
guardian of her children in the eccleſiaſtical court, the truſtees 
will not be juſtified in delivering over the monies and goods 
to her, but that they muſt preſerve and keep the ſame for the 
benefit of the children, on the truſis repoſed in them, and that 
the mother can give them no ſufficient diſcharge, 


Feb. 1a, 1768. 


R. Perryn, 


G | 


N the name of GOD Amen. I M. C. of Gent. being 
fick of body, but of ſound and diſpoſing mind, memory and un- 
derſtanding, DO make my will in manner following, (that is 
to ſay) Firſt, I give and bequeathe unto my kinſman J. C. natural 
ſon of my niece M C. ALL that my eſtates called $ lying in 
the barifh of N—— B—— in the faid county, which I hold by a 
long leaſe, And alſo ALL that my other leaſehold eſtates called C—— 
3.— nd P in 2 E aforeſaid, To hold to him the 
faid J. C. his heirs and affigns, for and during all the term, &c. (as in 
folio 85, only writing initial letters for the names) declare this to be 
my ut will and teſtament. In witneſs whereof, I the faid V. C. have 
hereunto ſet my hand and ſeal, the zoth day of May, in the year of 
our lord 1763 V. C. + ſigned, ſealed, publiſhed and declared by the 
ſaid teftator 2 C. as and for his laſt will and teſtament, in the pre- 
ſence of us, who at his requeſt, in his preſence, and in the preſence 
of each other have ſubſcribed our names as witneſſes thereto, 


P. c. N. M. $.8. « +1 at > 
T*. 
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The teſtator died ſeized in fee ſimple of ſeveral eftates and was 


poſſeſled of leaſehold eſtates for years, determinable on lives. 


+ Tf the reſidue paſſes the fee ſimple eſtates to R. N. in 
fee, no fee ugh? bring devided io the will ? 


Opinion, I am of opinion, that by the reſiduary deviſe, R. N. takes 


the fee ſimple and inheritance of all the teſtators freehold 
eſtates. 5 | 


1 . d 0 | un. Riult. 


c a's E. 


Being leſſee of a houſe in St. AA. s ſtreet under the uſual co- 
« venants aſſigned the leaſe for a valuable conſideration to F. E. 


About 23d. Jan. laſt F. E. was arreſted and carried to the King's 
Brmich prifon, and having remained there two months, on the 24th 
March, a commiſſion of bankrupt iſſued out 5 ainſt him, and he was 
declared bankrupt, the af * bankruptcy be ing the two months 


impriſonment. 


About the latter end of Feb. E. ſent his wife to one . E. a debtor 
to him in about 20/. upon a book debt, and with her a receipt for the 
debt, in exchange for this V. E. ſent his | wal of hand payable to 
* dankrope or order, three months after 


With this note indorſed by the bankrupt, the wife was ſent to . 


the agent for the landlord of the houſe, who gave a receipt for it 
to this effect, vis. which when paid wy be in full for half a years 


rent due at Chriſtmas then laſt. 


| At the time of the bankruptoy, there were not any goods upon the 
but the affignees under the commiſſion having fiace fold the 
leaſe, the bouſe is now furniſhed, and the note not being paid, the 
landlard has threatned a diſtreſs, not anly for the rent accrued 
Gnce+the bankruptcy, but for the tent for which the note vas in- 
tended as a diſcharge, and whieh had accrued before the bank- 
ruptcy. The afligaces arc ready to pay the rent accrued ſince the 
bankruptcy, and it is not doubted but that V. E. and the agent for 
the landlord had notice both 3 and the infolvent 
circumſtances of F. . 


. Can the Jandlord recover againſt . E. the money de 
upon this note, if he can, will . Z. be liable to pay it 


again to the aſſignees, or can the landlord make his 9 
om 
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and by giving up the note to the afſignees, maintain a did 
for, or recover by ejectment the rent due previous — — : 


in : bankruptcy, and the iſſuing of the commiſſion ? 

Opinion. There is no doubt but the landlord may diſtrain the 
on goods of the vender, unleſs the receipt which — gave to each 
1d be a bar toit, The note for which that receipt was given, 


was not transferred to him by the indorſement ; the | 
underſtand the receipt to be Pac Boar — of — 
only in the caſe of that note bein paid voluntarily, which 
for want of an indorſment by a perſon having power to aſſign, 
he could not compel the payment of. I conſider Z. as 
bankrupt from the day of the arreſt, If the landlord may 
diſtrain for the rent, the aſſignees muſt make it good to their 
vendee. But I think the landlord muſt in ſuch caſe, give 


F up the note to the aſſignees, who might maintain trover for it. 
The note being in poſſeffion of the aflignees, they may recover 
* the 201. againſt V. E. if they chuſe to ſue upon that rather 
th | than the book debt; but they cannot have both. Upon the 
_ whole therefore, I think that the juſtice of the caſe is, that 
by the aſſignees ſhould pay the landlord his rent, and receive the 
20 L of . E. 
11ſt Nov. 1767. E. Thurlnw. 
C ASE. 


HIS Indenture tripartite made the twelfth day of May, in the 
25th year of the ceign of our ſovereign Lord George the ſecond, 
by the grace of God, of Great Britain, France and Ireland King, 
Defender of the Faith, and ſo forth, Aud in the year of our Lord 
1752 Betwven T. D. of $—= C——— in the county of & 5 
gent. of the firſt part, V. E. of [in the — aforeſaid, 
gent. of the ſecond part, and . C. of D-— in the pariſh of C—— 
In the county of gent, and J. T. of A——— aforeſaid, 
of the third part, JY/hbereas, in and by indentures of L. and R. bearin 
ik. lee reſpeRively the 28th and 29th days of January laſt paſt a 
he {ade or mentioned to be made, between R. F. of H=— in the 
for county of A miller, of the one part, and the ſaid V. C. T. D. 
LT. and V. E. gent. of the other part recited therein, as herein 
iſter is recited, or to the like effect. That Whereas, the ſaid R. F. 
vu confiderably indebted to the ſaid . T. D. J. T. and V. E. 
ue noch more than he was able to pay, and did agree to convey to, 
0 in truſt for them the equity of redemption of all and fingular the 
premiſſes therein and herein after mentioned, in part of ſatisſaction 
and er the ſaid debrs, It is witneſſed, That for the conſideration aforeſaid, 
24. 4B D and 
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and alſo in conſideration of the ſum of 131 L. of goed and lawful 


* 8338 
. 5 
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money of Great Britain in hand, well and nei lte fe paid by the , 
+ ſaid T. D. to C. S. and I. S. (executors of the laſt will and-4eftament q 
of . S. late of B » gent. deceaſed) being the ſame conſider. 4 
ation monies mentioned to be paid them by the ſaid T. D. in and by a fl 5 
certain indenture tripartite, bearing even date with the ſaid recited ff | 
releaſe, and alſo in conſideration of the ſum of 5 . lawful money of th 


Great Britain, in hand, well and truly paid by the ſaid T. D. to the 
ſaid R. F. before the ſealing and delivery thereof, and for other valuable 
confiderations, him the ſaid R. thereunto moving, did grant, bargain, 
ſell, alien, releaſe and confirm unto the ſaid 7. D. and his heirs, 4// 
that mill bouſe, water-mill,and alſo that parcel of copybeld called the H 
containing by eſtimation two acres, (be the ſame more or leſs) and 
alſo one cloſe of paſture called D L—— lying near unto the 
ſaid mill, containing by eſtimation, two acres, (be the ſame more or 
leſs) with all and ſingular the appurtenances unto the ſaid mill-houſe 
and water-mill belonging or in anywiſe appertaining, ſituate, lying 
and being within the pariſh of H aforeſaid, and then were in 
the poſſeſſion of the ſaid R. F. his under-tenants or 8, to- 
gether with all ways, paths, paſtures, waters, water- „ mill 
ponds, mill wares, mill-ſtones, caſtarns, flood-hatehes, profits, com- 
modities, advantages, emoluments and hereditaments to the ſaid pre- 
miſſes belonging or in anywiſe appertaining, and the reverſion and 
reverſions, remainder and remainders, rents, iſſues, profits and 
ſervices of all and ſingular, the ſaid thereby granted premiſſes and 
part and parcel thereof, and all the eſtate, right, title, juſt uſe, 
poſſeſſion, freehold inheritance, truſt, equity of redemption, poſlibi- 
lity, challenge, claim and demand whatſoever, of him the ſaid H. of, 
in, to and out of the ſaid premiſles and every part or parcel thereof, 
Ad all deeds, evidences and writings — and concerning the 

ſaid premiſſes only, or only any part thereof, to be bad and holden unto 
the ſaid T. D. his heirs and aſſigns fer ever, and to and upon the 
uſes, truſts, ends, intents and purpoſes. therein and herein after 
mentioned expreſſed and declared of and con ning the ſame, (that 
is to ſay) in truft, to ſell and diſpoſe of the ſame with all con- 
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venient ſpeed, and by and with the monies ariſing by and out of the 
rents, iſſues, and of the ſaid premiſles, and by ſale thereof, in the 


firſt place, to pay and ſatisfy all the principal and intereſt monies, 
to be paid to the executors of the ſaid . S. on a mortgage thereof 
made to the faid . S. and further and immediately after paying and 
ſatisfying the ſame upon this further truſt, to pay and divide all the 
monies remaining in the hands of the ſaid 7. D. to and amongſt then 
the faid V. C. T. D. 1. T. and V. E. equally between them, ſhaw. 
and ſhare alike, in proportion and according to the ſeveral and reſpec · i 
tive ſums of money then to them teſpectively due and owing from the 
| ſaid R. F. and to, for and upon no other uſe, intent or purpole 
whatever, (as in and by the ſaid recognizance, reference being there. 
unto had may more fully and at large appear) And wheras * 
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wful WH m of 131 L. is not yet paid by the ſaid T. D. to the ſaid C . and 
&. exetutrix, and executrix of the ſaid V. S. deceaſed, but remains 


dent f fei unſatisfied, And whereas, the ſaid V. C. I, T. have contracted 
der- WF ind agreed with the ſaid T. D. and V. E. to pay unto the ſaid C. 
iS n J. K. the (aid ſum of 1317. and the growing intereſt thereon 
ited I que on mortgage as aforeſaid, and ts give to the ſaid T. D. and V. E. 
y of W the further\ ſum of 4117 105; for the abſolute purchaſe of the fee ſimple 

the WW ind inheritance of the ſaid lands abovementioned; Now this inden- 
1able ture witneſſeth, That for and in conſideration of the ſaid ſum of 131 2 
un, et lawful money of Great Britain and the growing intereſt thereon, 
„ss the ſaid G. S. and J. 8. in band, paid by the ſaid . C. and J. T. 
H Ny and wich the conſent and direction of the ſaid T. D. W. E. and 

and Wl ;x purſuance of the agreement above recited, the receipt whereof is here- 
| the by acknowledged, and alſo in conſideration of the ſaid ſum of 481 
ec of 10 of like lawful money of Great Britain to the (aid 7. D. and J 
ule I B. in hand, alſo, well and truly paid by the ſaid V. C. and 7. T. the 
lying receipt whereof they the ſaid 7. D. and V. E. do and each of them 
te in doch hereby acknowledge, and thereof, and of every part thereof do 
„ to. nd each of them doth acquit and diſcharge the ſaid V. C. and J. T, 
(heir. heirs, executors and adminiſtrators, by theſe preſents he the aid 
com · . D. at the inſtance and requeſt; and by the direction and appoint- 
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pte. dent of the ſaid /. K. teftified by his joining hetein, and ſigning 
n and Mund ſealing. hereof, hath granted, bargained and fold, aliened, releaſed 
| and Bod confirmed, and by theſe preſents does fully, freely and abſolutely 
's and pant, bargain fell, alien, releaſe and confirm; unto the ſaid JF, 
* and T T. (in their actual poſſeſſion, now being by virtue of a © 


kagain-and' ſale to them thereof made for one year by indentute 
ating date the day next before the day of the date of theſe preſents, 
nd by: force of the ſtat. for transferring uſes into poſſeſſion) and to 
ber” heirs and affigns for ever, All that the aforeſaid mill-houſe, 
er-mill, and all that parcel of ground allotted the H. containing 
by eſtimation two acres, (be the ſame more or leſs) and alſo one 
ſe of / paſture, called D——— C lying near unto the faid + 
kill, (be the ſame more or leſs) with all and fingular the appurte- 
ces unto: the ſaid mill-houſe and water-mill belonging or in any- 
ie appertaining, all which ſaid premiſſes are ſituate, lying and 
og within the pariſh of H. aforeſaid, and late were in the poſ- 
Rom of the ſaid R. F. his under-tenants or aſſigns, together with 
ways, paths, paſtures, waters, water- coutſes mill ponds, mill 
ned, mill- houſe, caſtarns, flood-batches, profits, commodities, ad- 
tages, emoluments and hereditaments whatſoever to the ſoid pre- 
lies belonging, or in anywiſe appertaining, and the reverſion and 
verſions, remainder and remainders, rents, iſſues, profits and ſervi- 
of all and fingular the-faid hereby granted premiſfes, and every 
and parcel thereof, and all the eſtate, right, title, intereſt, uſe, 
ſefion, freehold inheritance, truſt, equity of redemption, wp 5 | 
enge, claim and demand whatſoever, of them the ſaid T, D. 
tBvbz2 and 
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To have and ts hald all and fingular, the ſaid mil-houſe, water-mill, 


. uf or by the ſaid 7. D. and V. E. or either of them, their or 


ſoever lawfully claiming or to claim the ſame or any part thereof, 
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t and parcel thereof, and all deeds, evidence and writings-touch- 
g and concerning the ſaid premiſſes only, or only any part thereof, 


cloſes, lands, hereditaments and premiſſes herein before granted or 
meant, mentioned or intended ſo to be, with the appurtenances, 
unto the ſaid . C. and J. T. their heirs and aſſigns, to the only 
proper uſe and behoof of the ſaid V. C. and J. T. their heirs and 
aſſigns for ever. To be holden of the chief lord or lords of the fee of 
the ſaid premiſſcs, by the rents and. ſervices therefore due, and of 
right accuſtomed, And the ſaid T. D. and V. F. do for themſelyts 
ſeverally and for their ſeveral heirs and adminiſtrators, and for 

of them, covenant and grant to and with the ſaid /. C. and J. 7. 
their heirs and aſſigus by theſe preſents, that they the ſaid V. C. 
and J. T. their heirs and aſſigns and every of them, ſhall and law. 
fully may from, time to time, and at all times hereafter peaceably 
and quietly, have, hold, uſe, occupy, poſſeſs and enjoy, all and 
Gngular, the ſaid hereby granted premiſſes, with the appurtenanees, 
and the rents, iſſues, profits and commodities thereof ariſing, accruing 
and growing, to have, receive and take to and for their own ſepara, 
uſe and uſes, without auy manner 'of let, ſuit, trouble, eviction, 
ejection, moleſtation, interruption, hindrance, or denial whatſoever, 


either of their heirs or aſſigns, or any other perſon or perſons what- 


by, from, or under him, them or any, or either of them; And al, 
that he the ſaid T. D. hath not made, done or committed, or 
wittingly or willingly ſuffered to be made, done or committed any 
act, injury, or thing whatſoever, whereby or wherewith the ſaid 

"emiſſes above mentioned, or any part thereof are, is, ſhall, or may 
be charged or incumbered, in title or eſtate, or otherwiſe howſoever 
by his means or procurement only, And laſtly, that the ſaid 7. D. his 
heirs and aſſigns, ſhall and will at all times hereafter, within the 
ſpace of twenty years next enſuing the date hereof, at the reaſon- 
able requeſt, and at the proper coſts and charges in the law, of the 
ſaid JF. C. and J. T. their heirs and afligns farther make, do acknow- 
ledge, levy, ſuffer and execute, or cauſe and procure to be made, 
done, acknowledged, levied, ſuffered and executed, all and every 
ſuch. further and other lawful and reaſoneble act and acts, deed and 
deeds, conveyancies, aſſignments, and aſſurances in the law what 
ſoever, of the ſaid premiſſes (de it by fine or fines, or any other 
meaſure of record or otherwiſe howſoever) for the further, better, 
more perfect and abſolute aſſuring, ſure making and conveying of the 
ſaid premiſſes with the appurtenances unto the ſaid V. C. and J. J. 
their heirs and afligns, that is, according to the limitation, or by their 
counſel learned in the law, ſhall in that behalf be reaſonably deviſed, 
advited, tendered or required, In witneſs whereof, the ſaid partie 

| | above 


5 


' 1 
&? 4»: - - 
* p , OE 
* ” 


0 -. 
= 
1 o * 
1 
1 


— SY * 
« 7 . 1 4 


P ad why = * a & 4 [A * - * * 
4 : o ET TR WS +P \ * 4 © 9 . o j 1 . 
* - 4 1 * 3 * Er. f * * 0. o FIT) \ wx "Y * 
a £ A 4 ” \ * 3 . 8 2 \ l . ** f 5 *. 7 
4 - : 8 , : * a * 4x 
> 7 4 1 b * „ N L * 
k » & : 
# N 99 : : + Las» 
5 x v < 4 
e 1 * * j 
N * 
: - : ” J 
Sy £ ? 
% * «© « 5 
U = « . 


Executed by all parties. 
Note. The was paid hie 131 4. by C. and T 
D. and E. the 487. 10s. in full gh roy but DEW 

C. and T. paid it in equal moieties cannot be diſcovered, _ 
The eſtate was preſumed worth more than the above conſider. 
ation money, and that the over value was intended as a ſatisfac- 
tion to C. and T. of their debts, otherwiſe they would have 
had no ſhare with the other creditors, D. and E. but D. C. 
and 7. are all dead, and no information can be obtained 
this dark tranſaction, The debts due from the eſtates wers 
not equal, ſo that he that had the moſt due to him 
paid as much of the mortgage debt, and 48 J. 105. as the 


other, the conſideration was unequal, but as is before ſaid, no | 4 
account can be given of it. - i = 


You'll obſerve in the covenants, C. and T. were Sa . _ 4 
: profits to and for their own ſeperate uſe and aw... F * 1 


C. and T. received the profits in equal moieties till the death o  * 
Ci. which happened about two years ago, but never gave an 
receipt for it, and T. dying ſoon after, the rents were received 
in like manner by their deviſees. a WR W 


Nu. Whether C. and T. were tenants in common, or joint 
tenants, and to whom it now belongs? If a joint tenancy, 
no act was done by C. or T. to deſtroy it? Sn. be 


PR 


- * 


Opinion. I am of opinion, that by the limitation in the purchaſe 
deed, C. and T. in conſttuction of law, muſt be deemed 
joint tenants, and unleſs ſomething more appears on produ- 
cing of their wills, I think the court of Equity will not. 
interpoſe. 4 & | 


Query, If T. received the whole rent after the death of C.“ 
And if he deviſed more than one moiety of the premiſſes? 


T. received no rent after the death of C. 


« 4+ * 1 | 
by their He has deviſed the whole to his wiſe for ker life, with remainder. 
deviſed, | over in fee, ; | 9 
1 partie —_ 

above * . Opinion... 


ad. 
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N 
©. made no ſeverance of the joint tenancy, he could 
any part of the premiſſes to R. V by bis will; 
and as T. who ſurvived, hath deviſed the whole of the pre- 
miles by deſeription to his wife, with remainder in fee to 

A. T. ſubject to an executory deviſe over, I conceive th 
wha claim under I T. are well entitled to this 'eftate. © 


TODOS . Revd. 
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N the Name of God Amen, IN. C. of D-—— in the pariſh of 
in dhe county of S gent. being ſick in body, 
of ſound diſpoſing mind, memory and underſtanding, do make 
my will in manner” following, (that is to fay) Firſt, I give and be- 
— unto my leinſman 7. C. of F— in the pariſh of B— in the J 
=  faid county, Al that — meſſuage or tenement and garden, with the 
w ppurtenances, which I hold by a long leaſe. Aud alfa, all that my 
= Hufchold eſtates called C—— B- and p, in North 
B-— aſorefaid, ts hold to him the ſaid 7. C. his heirs and aſſigns, 
| for and during all the term and eſtates I have therein. 4% J give 
= and bequeath unto my two kinſmen V. and E. ſons of my kinſman 
A. C. late of N in the ſaid county, deceaſed, the ſum of 500. 
; piece to be paid them by my executor, when they ſhall reſpectivel 
attain the age of twenty-one years. But in caſe either of them al 
die before he attains that age, then I give the legacy of him ſo dying 
to the ſurvivor of them. Alſe, I give and bequeath unto my three 
nieces living at Af—— or thereabouts, ſiſters of my nephew. 
GC: of A-—— aforeſaid, deceaſed, the ſum of 1001. a- piece, to be 
paid them teſpectively within one year next after my deceaſe, by 
my executor. 4% I give and bequeath unto M. H. of Weſt L— 
in the ſaid county, yeoman, the ſum of 401. to be paid him by my 
=  faid executor within twelve months next after my deceaſe, 4% I 
=” give and bequenth unto my ſervant J. C. now living with me, the 
1 um of 101, to be alfo paid within one year next after my deceaſe. 
I give and bequeath unto J. E. of 1 foreſaid, the ſum 
_ 100 L to be paid him by my ſaid executor within twelve months 
oY next after my deceaſe. - - give and bequeath unto J. V. and 
A4. ſons and daughter of H. C. of C-—— in the ſaid pariſh of 
C— —, the ſum of 100. a-piece, to be reſpectively paid them 
when they ſhall reſpectively attain the age of twenty-one years Alſo ui 
_—_ Jt give and bequeath unto S. . of B— tanner, the ſum of 101. 
= to be paid bim by my ſaid executor within one year next after my 
deceaſe. Alſo all the veſt and reſidue of my eſtztes both real and 
== perſonal, goods, chattels and effects whatſoever and whereſoever not 
bderein before given and diſpoſed, I give, deviſe and bequeath unto 
1 kioſman R. N. of M-— within the pariſh of H—— in the Ws 
_ | county | 


- 0, 'q 2. CIR * 8 ny ay 
waty of S. gent. To bald to him the ſaid R. NM. his heirs, execu- 


eleſs with the payment of the ſeveral legacies herein before 
ne given. Lad I do hereby nominate, conſtitute and 
e ſaid R. V. whole and ſole executor of this my will. 


10 117 1 


#nd-lafily, I do hereby revoke all former and other wills by me 
my time heretofore made; and do declare this to be my laſt will 
d teſtament.” In witneſs whereof, I the ſaid I/, C. have hereunto 
my hand and ſeal, the zoth day of May, in the year of our Lord 
163; N. C. Signed, ſealed, publiſhed, and delivered, by the teſta- 

1 C. as aud ſor his laſt will and teſtament, in the preſence of 
who, at his requeſt, in his preſence, and in the preſence of each 


her, have ſubſcribed our names as witneſſes thereto,” "7 
P. C. V. A. S. S. e e 2 
May 30, 1763. V Clien. 


1 


No 
? 


N the name of Gon, Amen. I, I. T. of 4———, in the county of. 
. yeoman, being in perfect health, and of ſound and diſ- 


ling, mind, memory, and underſtanding, do make my will. in: 
mer following ;. (that is to ſay), Fir/t, I give and bequeath unto. - 


tro grand-daughters, M. and D. one annuity or clear yearly ſum 
51. a-piece, for and. during, and until they ſhall reſpectively 
aig the age of twenty-one. years, or marriage, which ſhall firſt 
pen; to be iſſuing and ; payable out of my frezhold- eſtate at 
5 —, in the county of $ — 
d annwity. ſhall be received by Mr. R. N. of, and Mr.“ 
U. of L——————-—-—, to be by them paid and applied to, and 
the uſe and benefit of, my ſaid two grand - daughters, for their edu- 


lon and maintenance. Alſo, I give and bequeah unto my ſaid 
dgrand-daughters the ſum of 5 , a- piece, to be paid them when : 


ſhall reſpectively attajn the age of wag © years; and in 
either of them, my ſaid grand-daughters, ſhall die before ſne 
ul attain the age of twenty-one years, Then I will and diiect, that 


legacy of-50 J. ſhall be paid to the ſurvivor; but if both my ſaid” 
: Then I will and direct the (aid-' 


dren. ſhall die before that. 
uities to ceaſe, and the ſaid legacy to become lapſe. + 4nd I do 
reby charge and clogg, my ſaid freehold eſtate and lands, ſituate 
— aforeſaid, with the payment thereof. 4% I give 
| deviſe All that my ſaid freehold eſtate and lands, ſituate at 

- aforeſaid, (charged and chargeable with the ſaid an- 
ities and legacy), unto 4. 7 B. daughter of MH. my now wife, 
25 Ce late 


75 


n ad miniſtrators, and aſſigns, for ever; charged and chargeable 


| appoint, 


; and I do dire& the: - 
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ever. Bu in caſe the ſaid A. 7. ſhall happen to die beſhte ſhe ſhall 
" Attain the age -of twenty-one years without, iſſue of her body, Then, 
I give and deviſe. the faid eſtate and lands unto.ay ſaid two grand. 
daughters, M and 4. D. their beics, and affigns,. ſor ever, ap te- 
nants in common. 4% I give, deviſe, and bequeath, unto the 
ſaid 4: T. A that my cloſe of ground, called GC————, M——, 
ſituate in the pariſh- of 0, in the county of , 
To hold unto bet the ſaid A. T. her heirs, onecutors, and aſſigis 
for all the term, and intereſt which I fhall bave therein at th, 
time of my. deceaſe. Alſo I give, deviſe, and bequeath, unto my 
wife M. Al that my freehold eſtate and lands, fituate at L»—,, ig 
the county of $+ ————, charged and chargeable, nevertheleſi 
with the payment of all ſuch monies as ſhall be due thereon, by way 
of mortgage, or otherwiſe, at the time of my deceaſe, To held unto 
my ſaid wife, and her aſſigus, for and during the term of her natunl 
life, if ſhe ſhall ſo long live and continue my widow and unmariied, 
And from and after her deceaſe, or marriage, which ſhall firſt happen, 
I give and deviſe the ſaid eftate and lands at L————— aforeſaid 
unto the ſaid A. T. her heirs, and affigns, for ever. But in caſe the 
ſaid 4. T. ſhall happen to die before ſhe ſhall atcain the age of 
twenty-one years, and without iſſue of her body, I give, deviſe, 
and bequeath the ſame eſtate and lands at L——0_-—— aforeſaid 
unto my ſeid two grand-daughters, AMA. and A. D. 7e bol to them, 
their heirs, and aſſigns for ever, as tenants in common. ifs T give 
and bequeath, unto each of them my ſaid grand-daughters, M. anc 
A. D. a bed, bedſtead, and furniture thereunto belonging, which wa 
brought with them; and alſo a bell-metal pot each, and three 

| pewter diſhes each: Alſo, I give unto my ſaid grand-daughters M. D 
my clock. Ads, all the reſt of my perfonal eftate, goods, chattel 

and effects whativever, and whereſoever, I give, deviſe, and bequta 
unto ſaid wiſe M. whom F nominate, conſtitute, and appoint 
executrix of this my will. And I do hereby nominate and appoint 
my friends the ſaid R. N. and T. U. to be guardians and curators « 
the ſaid A. T. during her minority, and to be truſtees of, and to ſer 
this my will daly performed. And la, I hereby revoke: all formet 
and other wills, by me at any time heretofore made, and do declare 
this to be my laſt will and teſtament. In witneſs whereof, I have 

' thereunto ſet my hand and ſeal, the 26th day of September, 1765, J.! 
Signed, ſealed, publiſhed, and declared, dy the ſaid teftator as and fo 
his laſt will and teftament, in the preſence of us, who, at his requeſt 
in his preſence, and in the preſence of each other, have ſubſcribed ou 
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Sa e 
P. Ares the iababitabts of 7, at their on expeince; ahd 


for their own convenience, erected a chapel within the hamlet 3 
but before it was conſecrated: or opened, an agreement was entered 


Jes inhabitants of the other part, touching the rights of the mother 


= 
— 


ith the act of conſecration, and without which the biſhop would 
not have conſecrated the chappel. 5 8 | 


The church of 7——— is 4 very ancient buildiog, and now 
wants a very large and thorough repair; and the building in and about 


reatly increaſed, the church really ſtands in need of an enlargement; 
046 that the inhabitants may be decently accommodated,  - 


On the toth of Fuly 1770, at a veſtry held for T — 9 


eding, it was the unanimous opinion of the inhabitants preſents 
hat the pews and other parts of the church were in want of confſi- 
lerable repair, and that there was not a ſufficient number of ſeats td 
Wccommodate tie pariſhioners, therefore that the churchwarden 
Would appoint proper ſurveyors to prepare à plan and eſtimate, and 
hat he ſhould give notice to the churchwarden of 7 


mend with the ſurveyor on the T———— ſide, to examine and 
eport their opininns concerning the repairs and increaſe of ſeats, 


R. T. Eſq; was appointed ſurveyor, and notice of the reſolution of 
Is veſtty was communicated to the churchwarden of 72. 


On the 5th of September, 1770, at a veſtry held for 7, 
t was ordered, That the churchwarden and others ſhould be 
lefired to attend the churchwarden of G „ and inquire 


e appointed ſurveyor on the 7 ſide, to meet the 6. 


due notice, to take into conſideration the report of the ſurveyors, 
| 1D 42 | reſpeRing 
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ino by the chen vicar of G — of the one part, and ſeveral of 


This agreement is regiſtered in the biſbop of London's regiſtry, 
1 nd wich them the inbabitants, having of late years 5 


purſuant to due notice publiſhed in the church on the Sunday pre- 


ide to employ a ſurveyor on behalf of 6 diviſion, to X 


hat repairs were-purpoſed. And it was reſolved, that Mr. 4. ſhould 


The ſurveyors met, and a ſurvey and eſtimate being made, another 
eftry for G——— was held on the 1ſt of November, 1770, purſuant - 
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" reſpefing the 4 repairs 2 I ll gone of the 2 At 
this meeting à paper, intituled, An eſtimate of the expence of the 
repairs which are abſolutely neceſſary to be done in G— — 
church,” ſigned by the three ſurveyors, and amounting to 2000/, 


Was 5 10 


It was thereupon reſolved, 26 the opinion of the idhabitzow, whoſe 
names were thereunto ſubſcribed, being the major part of the ina; 
bitants at that meeting aſſembled, That the ſeveral particulars of 
repairs, alterations, and erections, therein aſter mentioned, were neceſ. 
ſary for the making the {aid church as well more decent as more 
convenient for the inhabitants of the ſaid pariſh, By this reſolution, 
ſome of the particulars pointed out by the ſurveyors were rejected, 

and * altered, _ * en * ibs n greatly 
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Very: Az the inhabitants of 7 — liable t to N 
ment, rebuilding if neceſſary, and ornaments, as well 28 
tepaits, more particularly, are they liable to any, and which 
: bo the nee the! refolucen * the 1ſt of Wee 10 


wal tiny, not be boned by the e formed. upon the 


eſtin:ate of their own mage” 


- Fa 


Caga they by _ 0 3 out-vote. FA habitats 4 T= 
on any point really.neccfſary, or how Mould they proceed to 


get their church repaired £ 12 


. "The inhabitants of * — — 3 by their agree- 
ment, made themſelves liable t9 the reparation of the church 
— 06 — — from. time to time, as they heretofare 
have been, on account of being, allowed to erect a chapel for 
their eaſe and convenience; and if they had not bound them- 
ſelve, they would have been obliged by law to contribute 
to all neceſſary tepairs; for this general reaſon, becauſe it 
would be unjuſt that an caſement; gianted to one part of the 
.patiſb, by allowing them to have a chapel appropriated to 
themſelves, ſhould in any way become a burden to the other 
- pariſh, without whoſe conſent, it is to; be preſumed, the per- 
miſſion of erecting a chapel would not have been originally 


hy 


mg; 


n 


2 cnapei, are bound, extends not only to the fabric, and to 
© every thing becefſary to the preſervation of that fabric, but 


3 
wlſo to the repair or renewal of decayed pews, ancient orns- 


ments, lurplices, bibles, books of prayer, linen, c. which 


may be properly tequiied for the decent performance of divine 
” Jervice;z and ſuch reparation, if wanted, the ordinary, either 


on view or complaint, o. bets may compel the churchwardens 
2 to 


. 
* 


obtained. — The reparation to which the inhabitants, having 
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A .. _ - © to: make! by bis own authority, even if the mejprity of 2 
e pms in veſtry aſſembled, ſhould be of a contrary, opinion. 
I The rebuilding or enlargement of a church, or the erection of © 

ol, \ | Additional ewe, can only be effected by à vote of the ma= 
Pority of the pariſhioners, aſſembled on proper notice in a legal 
veſtry. The inhabitants of à chapeley can no more be ex- 

oſe T4 70 cluded from the veſtry of the mother church than from the 


has Church itlelf, if they chuſe to attend it; and whenever any 
of |  +bulineſs is to be tranſacted in which the chapelry - inhabitants 
ceſs. \.. «have an' intereſt, the chapel-wardens ought to have timely 
ore notice of the veſtry-meeting given them by the churchwar⸗ 
on, dens, that the inhabitants of the chapelry may attend, if they : 
ted, . » thiok; it neceſlary ſo to do: If they ſhould attend, and out= 
atly vote the. inbabitants of the mother church, I think, that the 
W 'v minority could have no remedy in reſpect to tebuilding an 
205 extention of walls, or the erection of new pews upon new | 
ge- ſcites; but the ordinary, of his own authority, may order 
as churchwardens to do all things which he finds. neceſſary for 1 
ich the ſupport of the ancient fabric, and for the purpoſe of per= 
0! ſorming divine ſervice; and he has alſo power to enforce hie 
| orders on churchwardens, and to oblige them to make a rate 4 
the to raiſe a ſum adequate to the repair wanted, upon all the pa- 1 
riſhioners; who may be compelled by eccleſiaſtical cenſures to ; : 
"? pay their reſpective proportions towards that rate, unleſs any 4 
1—. individual cag prove himſelf to have been unequally aſſeſſed. 1 
| to. If ſome of the inhabitants of G „being joined by 3 
thoſe of 7, ſhould 'out-vote; the.reſt of the pa=. 
Tiſhioners in every thing now propoſed, thoſe of the diſtriis * 
ree- oc the mother church might nevertheleſs be relitred in re- 1 
Ich '  ſpe&t to all repairs really and abſolutely. neceſſary, by applying if 
fare to the biſhop of Lenden s chancellor either to take à per ; = 
for view, or to appoint ſurveyors to take a view for him, and,” 
em- - - -- report what is neceſſarily aud immediately wanting for the 1 
dute ſupport of the church, and the decent perfotmance of divine 
e it ſervice.— And as to the additional buildings and etections ſpe- 
the cified in the eſtimate, there is no doubt but that a, vote for 
to them may hereafter be obtained in veſtry, (and of courſe a 
ther faculty) if the inhabitants of G———— ere willing tio 
per- take the expence upon themſelves, and will declare their iju- ü 
ally tention of not aſſeſſing the inhabitants of the hamlet of Z=———, 8 
ing towards ſuch new work. But it will be time enough for ts _ 
d to | inhabitants of 7.wvv to-procure either of the methods by . 8 
buſi me propoſed, aſter they tried their ſucceſs at a general wett 
Na | on due notice, - * $7 ; 142 $I 1 
ich ? 4 46-1 150 9 10 W 
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op "T2 7 = i EET < TOI * * Er Kea * * Ja K 2 1 Ax 
In unſwer o 'the queſtion, Whether the johsbiteitts' of! 7 
ure Rude 20(eontribute-to: any of the atticks rotited in the 
welten -envered into on the pſt of Noviniber? 1 think, 
dun if He inhabitatts of the hemlet ſhould mot wem to the 

voieſkry, or de wut-woted, they cannot be obJiged eb Ipay for 
ae, and wet fore they could only be © complied by a 


mazeriey e comiibute to new pewe, where there vvre pews 
_— . — „nd df coarſe ti contribute towards part only of 
we third artzele, and towards the petformarite of the fifth, 


_ ſixth, ſeventh, eighth, tenth, and twelſth articles, and ipart of 
i| mie nineh, und chat on This/Yeeount, in orderito avoid: confu- 
eien, there eught to be two ves, the one for the repair of 
' me old work 6nly, with an aſſeſſtnent on all tho parifvioners ; 
4: nf - * "and the other for the new "work, and the tepai s oocaſioned 
dy thit new work, wien an aſſeſfment on the inhabitants 
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Have readiibe briefs-in/thefe cauſes, and I think there is, upon the 
evidence taken „ ſufficient foundation for: the court to 
_ rect an iſſue to try, whether the deſendant P. was à bankrupt on 
or before the 27th of -Seprember, 1757 5 and Mr. S. muſt either pray 
19 - ſoch iſſue, or give up the point. the evidence will turn out 
unden the wieneſſes are examined and croſs examined viva voce upon 
the trial, ie a matter of which no certain judgment can be formed, 
and confequently no opinion can be given as to the event of the iſſue. 
Phe coſte of the iſſur will depend on the verdict, and the verdict 
may draw aſter it the coſts of theſe ſuits ; but that is not altogether 
ſo leur. I am of opinion the depoſition. of the bankrupt may be 
rend to prove the debts of the petitioning creditors, if he has obtained 
bis certificate, and has executed a releaſe of his allowances out of his 
eſtate, by the 28 5 G6. 2. but I thiak his depoſition cannot be 
ritto prove himſelf a bankrupt. The depoſition taken in one 
= cauſe may be read in the other, upon motion and order for that 
p but not without an order, as the corporation of London are 
SE. defendants in both cauſes ; the counſel for Mr. S. (who is plaintiff 
de original cauſe) can't open their anſwer; I mention this, be- 

_—_— cauſc the brief in the croſs cauſc is marked for the defendant, 
"4 
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O ME time about the year 1680, ſeveral of the land-owners . 
in che pariſh of V. purchaſed to them and their heirs, ALL the 
tithe of corn, grain, hay, flax, hemp, wool and lambs, and all other 
tithes whatſvever, as well great as ſmall; and all other Eafter-rolls, 
payments and duties whatſoever ; ariſing, growing, happening or in- 
creaſing, or to ariſe, grow, happen or increaſe, in or upon their ſeveral 
ancient freehold eſtates therein particularly ſpecified, and alſo in and 
upon the commons and waſte-grounds to the ſame reſpectively belong- 
ing. It is not known of whom theſe particular tithes were pur- 
chaſed, but tis ſuppoſed of ſomebody that was ſeized. And the 
veyances of them ran much in the above form, | 
20 & 21 Nov, 1696, D. M. then ſeized of all the tithes nat before 
ſold, by leaſe and releaſe, in conſideration of 200 J conveyed to J. B. 
ALL that ps, in V. called the New Hall, cum pert. and all and 
ſingular the glebe lands, and all manner of tithes, obventions, oblations 
and hereditaments to the reftory of . belonging, ariſing, happening, 
renewing. or growing (except unto the ſaid D. MH. and his heirs, 
ALL ſuch tithes, duties and offerings, belonging to the ſaid rectory, 
as are commonly called Zafter-roll and furplice fees, and the preſenta- 
tion and election of a miniſter or curate to the church of V. 
aforeſaid.) TO HOLD to ſaid J. B. his heirs and affigns for ever, 
under the yearly rent of 5/. payable half-yearly to ſaid D. M. with 
2 power of diſtreſs for recovery of the ſame. D. M. covenants that 
the premiſſes are free from incumbrances (except therein mentioned.) 


I. B. who was grandfather to Mr. T. is dead, and he is now be- 
come ſeized of all the tithes conveyed to J. B. as above, _. 


The pariſh of J. conſiſted of, till lately, ſeveral ancient houſes 
and incloſed lands, of ſeveral cottages, and about 600 acres of 
common or waſte ground, whereon the freeholders had right of 
common; but the ſoil was in the lord of the manor; and the 
freeholders being minded to have the commons incloſed, applied to the 
lord for his 120% Bo ; and a proportion of the cottages and commons 
was ſet out to him for his right, and the remainder divided among 
the freebolders, in proportion to their eſtates; and in the year ——, - 
the commons were divided, and ſeveral freeholders in that year in- 
cloſed -and improved their ſhares ; and others then incloſed, but did 
not improve tilt a year or two afterwards, 


21. 1 D d | Qu. 
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Query. Is not Mr. T. under the conveyances made to Mr. B. as 
well entitled to the tithes of ſuch parts of the commons as 
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* 5 were allotted to the other ſons who have purchaſed the tithes * 
13 of their eſtates ? And ſhould-theſe tithes commence payable » 
. from ſeven years after the incloſure made, or from ſeven years ooh 
FE . after the firſt improvement, or when otherwiſe ? — 
. . 5 . - 
| And as ſeveral freeholders refuſe to render him any tithes of ſuch ho 
* part of the common as were ſet out to them in reſpect of ws 
B the eſtates of which they have purchaſed the tithes, in what R 
I court and manner, is it beſt and moſt adviſeable for Mr. T. 
7 to proceed for the recovery of the ſame? Or muſt the land- 7 
* lords or tenants, or both, be made patties in ſuch ſuit ? — 
3 5 an 
Opinion, As the ſeveral purchaſers have purchaſed all the tithes ek 
| _ ariſing upon their ſeveral] farms, and particularly upon the 1 


commons and waſtes, I think that in equity, the waſte lands hoe 
ſubſtituted in the place of the commons, ſhould not pay tithes 

- for the profits of the commons, as commons are gone, and \ 
lands put in the place of them, ſo that it would be contrary ta 
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equity to make the purchaſers pay fat the tithes of the com- _ 
mons a valuable confideration, and yet to make them in effect «d 1 
pay all the tithes of the commons in kind to the impropria- gd 


tor; perhaps at law it may be otherwiſe, but of this I doubt. 
As to the other lands appropriated to the owners of the eſtates, = 
they will, I think, be liable to tithes ; but I think the ſeven 

s exemption ought to commence from the time of the 
improvement, and not from the time of the incloſure. The 
words of the act are, That where lands ſhall be improved, 
they ſhall from thenceforth, after ſeven years after ſuch im- 
provements, pay tithes ; So that the payment ſhould, I think, 


, $58 


commence from the end of ſeven years after the improve- of 
ments, and not after the incloſure. © 
4 September 28, 1751, R. Wilbraham, | 


E G. being ſeized in fee of a real eſtate, by indentures of leaſe 
* and releaſe, dated on or about September laſt, grants and con- 
the ſame to F. E. and his heirs, ſubject to a proviſo, to be 

void on payment of 1100 J. and intereſt at a certain day therein 
mentioned, which is yet to come; and having the right or equity of 
redemption to ſaid premiſſes, by his will, dated 13 November, 1758, 
expreſſes it to be his will and defire, that all his juſt debts that he 
ſhould owe at the time of his deccaſe, ſhould. be duly paid by his 

3 executrix, 1 
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executrix therein named, and then gives, deviſes and bequeaths all 


his real and perſonal eſtate, which was not then by any ſettlement or 
other writing ſettled upon his wife, and which he purchaſed fince 
his intermarriage (except as therein mentioned) unto his wife E, 
der heirs, executors and adminiſtrators, for her to diſpoſe of as ſhe 
ſhould think proper, by any deed, will or other writing, ſubject to 
the payment of his debts as aforeſaid; and appoints his ſaid wiſe 
executrix, and ſoon after died, | 


Teſtator, at the time of his deceaſe, was indebted to ſeveral per- 
ſons upon bonds in ſeveral ſums, amounting to 2000 J. or upwards z 
and it is computed that his real and perſonal aſſets will not be ſuf- 
ficient to ſatisfy the faid debt on mortgage and the faid bonds, 


He alto died indebted to ſeveral other perſons, to the amount of 
600 J. or upwards, upon fimple contracts. | 


Mrs. G. the executrix has renounced her right to the probate and 


execution of the ſaid will, and thereupon adminiftration of the goods, 


chattels and credits of the teſtator, with the will annexed, was grant- 
ed by = conſiſtorial court of the biſhop of L. and C. to his bro- 
ther /. | | 


Lu. Whether the money ariſing by ſale of the teſtator's real 
' eſtate, ought to be applied by che deviſee in diſcharge only of 
the teſtator's debts ariſing upon ſpecialties, in caſe ſuch debts 


mall exhauſt the whole; or whether, as equitable aſſets, it 


ought to be applied in diſcharge of the teſtator's debts in 
general, as well thoſe owing on ſimple contract as by ſpe- 
cialties, wichout preference to the ſpecialty creditors? Or 
will it be neceſſary for the deviſee to have the directions of 
a court of equity, as to the application of the money raiſed 
by ſale of ſaid eftates? ES 


Opinion. I am of opinion, that the ſpecialty debts are not to have 
preference of the ſimple contract debts, but all muſt be paid 
pari paſſu : at law, the deviſee of lands defeated the ſpecialty 

- creditors, who would only charge the heir in reſpect of real 
uſſets deſcended to him, which deſcent was broke by the de- 

, viſe. The fat. 389 4 M. & M, indeed, has made ſuch de- 
vites in general fraudulent againſt the creditors, and given 
them an action againſt the heir and deviſee; but it ſtill allows 
deviſees for payment of debts, and the conveyance in that 
land ſo deviſed is become equitable aſſe's, and muſt be diſtri- 
buted amongſt creditors of all ſorts, (except by judgment or 


mortgage) rateably and in proportion, 
Lindgoin's Inn, February 16, 1759. Geo, Perrott. 
tDdza CASE. 
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Z G. being ſeized in fee of a real eſtate, by indentures of leaſe and » 
- releaſe, dated in or about September laſt, grants and conyeys the 
ſame to A. E. and his heirs, ſubject to a proviſo to be void on pay- 
ment of 11004, and intereſt at a certain day therein mentioned, 
which is yet to come; and having the right or equity of redemption ( 
to ſaid premiſſes, by his will dated 13 November, 1758, expreſſes it 
to be his will and defire, that all his juſt debts that he ſhould owe at 
the time of his deceaſe, ſhould be duly paid by his executrix therein 
named, and then gives, deviſes and bequeaths, all his real and per- g 
ſonal eſtate, which was not then by any ſettlement or other writing 
ſettled upon his wife, and which he purchaſed ſince his intermarriage 
(except as therein mentioned) unto bis wife E. her heirs, executors * 
and adminiſtrators, for her to diſpoſe of as ſhe ſhould think proper, 
by any deed, will or other writing, ſubject to the payment of his c 
debts as aforeſaid ;z and appoints his ſaid wife executrix, and ſoon d 
after died. | 


' Teſtator at the time of his deceaſe, was indebted to ſeveral per- f 
ſons upon bonds in ſeveral ſums amounting to 2000 J. or upwards, 
and it is computed, that his real and perſonal aſſets, will not be ſuf- 
ficient to ſatisfy the ſaid debt on mortgage and the ſaid bonds. 


He alſo died indebted to ſeveral other perſons, to the amount of 
6001. or upwards, upon ſimple contracts. 


Fg 


- Mrs. G. the executrix has renounced her right to the probate and il »y 
\execution of the ſaid will, and thereupon adminiſtration of the goods, t 
chattels and credits of the teſtator, with the will annexed, was grant- d 


ws the conſiſtorial court of the biſhop of L. and C. to his bro- 
J. G. A n | | 


Query. Whether the money ariſing by ſale of the teſtator's real 
eſtate, ought to be applied by the deviſee in diſcharge only 
of the teſtator's debts owing upon ſpecialties, in caſe 
ſuch debts ſhall exhauſt the whole ; or whether, as equitable 
afſers, it ought to be applied in diſcharge of the teſtator's 
debts in general, as well thoſe owing on ſimple contract, as 
1 without preference to the ſpecialty creditors ? 

will it be neceſſary for the deviſee to have the directions 
of a court of equity, as to the application of the money 
raiſed by ſale of ſaid eſtates ? 1 
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Opinion, The bond creditors are entitled to a preference. out of 


legal aſſets; but for the equitable aſſets, they ſhall be equal 
only with the ſimple contract creditors. _ 


Lincoln's Inn, 16 Feb. 1 759- 1 Stepben 8 
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6. M. being ſeized in fee, by will dated 19 * 17 55, deviſed to 
truſtees to the following uſes ; viz. . 


Intereſt for his ons G. eldeſt ſon of his ſon R. in tail-male 
—Remainder. 


Intereſt for R. ſecond ſon of his ſaid ſon R. in rail-male—Re- 
mainder. 


Intereſt for the third, fourth, fifth, and all other ſons of his ſaid 
ſon R. in tail-male ſucceſively—Remainder. 


Intereſt for all and every the daughter and EE of his ſous R. 
and . as tenants in common—Remainder. 


Iatereſt for his ſaid ſon R. for his life—Remainder. 


Intereſt for his ſaid ſon V. for his lifke—Remainder, 


Intereſt for teſtators right heirs for «ver. 


= 


Mich. term, 11 Geo. 3. 1970. ,A common neva with double 
vouchers was ſuffered, wherein C. was demandant, F. tenant, and R. 


the teſtator's ſon, and G. his pon, vouchers of the ke x ſo 


deviſed as aforeſaid. 


R, the father of G. the tenant in teil is | joined as KBS in the 
recovery, tho he had nothing but an eſtate in remainder under his 
father's will, but ſaid ** did not Join in the deed to make a tenant to 


. 1 


Query. Is this recovery good, ſo as to have the iſſue of G. and 
all remainders over ; and whether, upon the whole, it would 
not be prudential ( if not abſolutely neceſſary) for a purchaſer 
to take a new recovery, wherein che tenant to the precipe ſhall 


© vouch G. the tenant in tail alone, who ſhall vouch over the 


common vouchee in the uſual form? And may a purchaſer 
take a good title under the 0 above ſtated ? 


Tay in 1 Law and Equity 2 © 
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| Opinion. I think this recovery is to cover all ſubſec 

N ob33 eſtates, to that of G. teſtator's grandſon, for G. would! 1010 : 
his eſtate-tail, and the recompence in value would deſcend as 

the eſtate ought to have done. R. had nothing in the tail, 5 
© but bis remainder would barred merely by operation of law ; of 
and his being called upon, would, I conceive, be rejected, as * 
nugatory and void. Notwithſtanding this, I would not be un- 
derſtood to recommend a title to a purchaſer, that poſſibly may 
afford foundation for litigation ; and therefore, to remove every 
difficulty, it would be highly prudent to take a new recovery, 
which muſt, on account of the diſcontinuance, be with 
double vouchers in the manner abovementioned ; that is, for 
the tenant to vouch G. alone, and G. the common vouchee z 
I obſerve nothing elſe to raiſe a doubt upon the title, if G, 
be unmarried, and his grandmother dead. | 


 Oftober ab, 1773- HS | T. Ly. 
0 14 8 E. 


June 25, 7 K. in conſideration of a+ marriage intended between | 
1673 A. and B. and other conſiderations, ſettles a meſſuage and 

lands at M— in Der byſbire, upon himſelf for life ; then to ſaid . for 

life, for her jointure, and after the deceaſe of the ſurvivor, to the uſe of 

the heirs male of the body of the ſaid I. upon ſaid 4. lawfully be- 

gotten; on failure of ſuch iſſue, to the uſe of the ſaid J. X. bis beirs 

and aſſigns for ever, - I's 1 1 ; 


Aguft 5, 1770. By indentures,of feoffment executed by livery of 
ſeifon, J. K. the father, and J. K. the fon, for valuable conſidera- 
tions, conveyed the aforeſaid meſſuage and lands (witbout fine) unto 
H. 4, and his beirs. | 4 wb - 

. : SMP DB4t, 13 wes # ox » k 6 i | 
J. K. the father of A. his wife, and J. their ſony have all been dead 
above twenty years; I. X. a grandſon is now living, and about thirty. 
„ As ſaid H. J. and J. Nis ſon have enjoyed the ſaid eſtate 
under the ſaid indenture of feoſſment, upwards of forty years, 

without any claim or entry, is not the faid eftate-tail t 

diſcontinued, and the grandſon barred by the ſtatute of limi- 
. - tations? And 7. T. wanting to borrow money, may he not 


Opinion, I apprehend, J. X. the grandſon's right of intail under 


a : - "ICE — 
1 = 
5 . 4 n = 
4 * 


* 


m 
by 
th 
fe 


_..._ the ſettlement of 25th June, 1673, is not barred by the ſta- 

_ - _. tute of limitations, and hotwithſtanding the long poſſeſſion of 
H. and J. T. the purch gſers, as the ſtatute of limitations can 

| no ways affect a rigb d till it acerues, and till neglected for 
4 the time limited, and 18 J. K. claims under an intail which 
4 Would not take place till the death of the grandfather and 


* 
* 


= „ 2 " * 7 4 
1 ®, 0 Fad * 464 L ” 4 25 4 « 93 6 * 12 f ” 5 
J „% I}; = yo . 2 7 . * 4 ; \ * * A * ** * = 
. * , tt - - * % * x A a _% * . ; FI 

* A oy 9 4 - — 4 * 3 W x 7 * # * * 1 89 

4 FIPS —_— "#7 

IS - I -* .4 - 2 ”" T2 ; * 2 * * 

+. a 2414 THT * 
* wo bh — l _ * 2 F 4 | of * Ci 

re 4 * 8 . : \ 
„ - = 

Pr. - 


x” grandmother, when, from the ſtate of this cafe, J. K. the 

grandſon was an infant and continued fo ſeveral years after, ' 

his right ſeems yet preſerved by ad ſe. of flat. 21 Fac 1.c. 16. 

whereby a ſpace of ten years after, full age is allowed in caſe 

| . of infancy to preſerve ſuch right, which in this caſe does 
not appear to be fully expired. „ 5 
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R. 7. Mr. H. and Mr. G. have agreed for the purchaſe of the 
M — a each of whon are to en 


ual ſhare 
of the purchaſe-money, and to have an equal ſhare of the elite. ” 


Mr. T. is a widower, and Mr. H. and Mr. G. being both 
married, tis imagined if the faid eſtate is veſted in either of them 
by the conveyances, their wives will be entitled to their thirds, and 
that the parties will be put to the expence of levying fines in caſe they 
{ell off any part of the premilles, | 


Query. In __ manner wor you adviſe the eſtate to be con- 
veyed to the purchaſers x 5 


I think the eſtate ſhould be conveyed to the three 
purchaſers and their heirs, as joint-tenants, and that they 
ſhould declare the truſt by a ſeparate deed, and thereby 


their wives, and may ſell the eſtate, or any part of it, with» 

out a fine. When the purchaſers ſell any part of the eſtate, 

the confideration money muſt be made payable to them by 

thirds ; and being joint-tenants, muſt not covenant that they 

are all ſeized in fee; that covenant muſt he omitted, and 

they muſt covenant . that they have a power to 
u 


rant one third, muſt cither covenant jointly or each 
lor a third, but not ſeparately, and all three jointly for 
the whale. | | 
September 16, 1754+ Eordly Mun. 
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HIS Indenture tripartite, made the day of —— 
in the year of the reign of our Sovereign Lord 
Georg? the third, by the grace of God, of Great Britain, France and 
Ireland, King, defender of the faith, &c. and in the year of our Lord 
— — between J. T. of the pariſh of =——— —, otherwiſe 


part; J. X. and R. T. of, &c. churchwardens and overſeers of the 
poor of che ſaid pariſh of , otherwiſe — „of the 
ſecond part ; aud M. of —— baker, and J. M. of the pariſh 
of baker, of the third part. WHEREAS the ſaid J. T. is 
ſeized of and intitled unto, for and during the term of his natural 
life, 6f and in one undivided moiety, of, in and unto certain copy- 
bold premiſles, ſituate, lying and being at ——— in the county of 
4 » which ſaid undivided moiety is nevertheleſs ſubject to the 
payment of — pounds and intereſt, to F. J. late of the pariſh 
of — in the county of ——— ſpinſter, deſcended by a certain 
mortgage. And the ſaid F. 7. was alſo in het life time ſeized to her 
and her heirs, of one other undivided moiety, of and in the ſaid 
copyhold premiſſes. AND WHEREAS the ſaid F. J. by her laſt 
will and teſtament, bearing date the — day of -, in the 
year of our Lord „ after ſome pecuniaty and other legacies 
thereby given, and ſubjeQ to the payment of her legacies, debts and 
ae did give, deviſe and bequeath ALL ber eſtate, both 
frechold and copyhold, to H. H. of —— cheeſemonger, to hold 
= to him and his affigns upon this ſpecial truſt, to ſell and diſpoſe of 
& the ſame for the beſt price or prices that could begotten, and by and 

| out of the monies ariſing by the ſale thereof, to pay and diſcharge 
her debts, legacies and funeral expences, if her perſonal eſtate ſhould 
not be ſufficient ; and as to the reſt and reſidue of the monies atiſing by 
ſuch ſale, to pay, apply and diſpoſe thereof in ſuch manner, and to 
ſuch perſon or perſons (except to the ſaid J. T.) as her ſiſter the 
wife of the ſaid J. T. party to theſe preſents, ſhould by any deed or 
= writing, notwithſtanding her coverture, under her hand atteſted by 
= two or more credible witneſſes, direct or appoint the ſaid F. J. de- 
= _claring it to be her intention and will, that ſuch reſidue ſhould be 
for the ſole and ſeparate uſe of her ſaid ſiſter, and not ſubject or 
liable to the controul or debts of her ſaid ſiſter's ſaid huſband, and of her 
ſaid will conſtituted and appointed the ſaid H. H. ſole executor, as in 
and by ſuch will, relation to the ſame being had, may more fully 
and at large appear. AND WHEREAS the faid A. T. by her 
writing under her hand, and atteſted by three credible witneſſes, 
that'is'to'fay, E. C. E. R. and B. R. (the faid writing being made 
as and for thc laſt will and teſtament of the ſaid AA. T.) ſuch 


writing 


— # 


„and late of the cheeſemonger, of the firſt 
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"writing reciting that her ſiſter the ſaid F. J. by the ſaid will herein 
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before-mentioned, had deviſed all her eſtate, both freehold and cop * 
hold, to her executor the ſaid H. H. to hold to him and his a * 
upon the truſts in the ſaid will of the ſaid F. J. in that behalf herein 
before-mentioned, ſhe the ſaid M. T. in purſuance of the power 
veſted in her the ſaid M. T. in and by the ſaid laſt will and tefta. 
ment of the ſaid F. J. and fo far as the the ſaid H. T. might or 
could, did give, deviſe and bequeath unto the (aid V. M. and J. N. 
their heirs and affigns for ever, ALL her the ſaid A. T.'s real, perſo- 
nal and copyhold eſtates, goods and chattels, plate and effects Wwhat- 
ſoever, (except the ſeveral ſpeciſick plate, rings and cloaths in the 
ſaid writing mentioned to be diſpoſed of by her the (aid A, T.) in 
truft, thereby and thereout in the fitſt place to pay and diſcharge 
all her the faid MH. T. 's juſt debts and funeral charges, by ſale and 
diſpoſal of all her perſonal eſtate; and after payment and ſatisfac- 
tion thereof, then to pay the rents, profits and produce of a moiety 
of à copyhold eſtate at C in the county of H , 
(being the copyhold eſtate herein before mentioned) unto the ſaid 
I. T. her huſband, for and during the term of her natural life, and 
from and after his deceaſe, the ſaid JM. T. by the ſaid writing, did 
order and direct the fame eſtate to be ſold and diſpoſed of by the ſaid 
M. M. and J. H. (whom by the ſaid writing the ſaid H. T. ap- 
points to be her executors) or by the ſurvivor of them, for the beſt 
price that could be got for the ſame; and by and with the monies 
ariſing therefrom, on by ſale of her perſonal eſtate, to lay out fo 
much in government er other good ſecurities, as would raiſe and 
pay the ſum of 5 J. a year, clear of all incumbrances, which the the 
ſaid M. T. by the ſaid writing, gave and bequeathed unto J. . 
daughter of the ſaid V. M. her heirs and aſſigns for ever. AND 
after the payment of all and every her debts, funeral charges, and 
the legacies by her given, the ſaid MH. T. did give the reſidue and 
remainder of her ſaid effects, unto J. C. and H. M. in the ſaid 
writing mentioned, and equally to be divided among them, ſhare and 
ſhare alike, as in and by the faid writing and appointment, remain- 
ing in the Prerogative Court of Canterbury, relation to the ſame being 
had, may more fully and at large appear; and the faid M. T. dying 
ſome time in or about the month of now laſt paſt, there- 
upon, by virtue of the ſaid writing and appointment of the ſaid 
M. T. as alſo under the will of the faid F. J. they the faid . . 
and J. H. became entitled to ſuch eſtate, whether real or perſonal, 


which the ſaid MH. T. excluſive of the ſaid F. T. her huſband, under 


the will of the ſaid F. I. had power to diſpoſe of; ſubject never- 
theleſs to the ſeveral truſts and directions in the ſaid writing and 
appointment of the ſaid M. T. mentioned and directed; AND have 
taken upon them the execution of the ſaid truſt, AND whereas 
the ſaid F. T. under and by virtue of the ſaid writing or appaint- 
ment of the ſaid M. T. (ſubject to the payment of ths debts and 
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funeral charges of the ſaid M. T.) by virtue of the truſt declared in 
the ſaid writing and appointment declared ſo entitled to the rents, 
profits and produce of the moiety of the copyhold eſtate in the ſaid 
writing or appointment , mentioned, for and during the term of his 
natural life. AND WHEREAS the ſaid J. T. being legally ſeitled 
in the ſaid pariſh of 8&7, B—_-—, otherwiſe B— , Was b 
God's permiſſion viſited and deprived of his ſenſes, (which ſince by 
God's grace he has happily recovered) and during the time of his 

| being ſo deprived of his ſenſes, the churchwardens and overſeers for 
the time being of the ſaid pariſh of St. B » Otherwiſe 

B „laid out not only for the ſupport and maintenance of the 
ſaid F. T. but likewiſe for the procuring him to be cured, ſeveral 
ſums of money, amounting in the whole to the ſums fp ä 
which has ſince been paid and ſatisfied to the churchwardens and 
overſeers of the poor of the ſaid pariſh, parties to theſe preſents, 
by and from the ſaid J. T. himſelf, in fall fatisfattion of what was ſo 
due to the ſaid pariſh, on the account herein before-mentioned, of 
which ſaid ſum of ———— they the ſaid churchwardens and over- 
ſeers of the poor of the ſaid pariſh, parties to theſe preſents, do 
— thereunto enabled by an order of veſtry of the ſaid pariſh, 

aring date the day of now laſt) acquit and diſ- 
charge the ſaid 7. T. and his eſtate; AND WHEREAS it may ſo 
happen, that the ſaid 7. T. may hereafter be chargeable to the ſaid 
pariſh ; Now this indenture witneſſeth, That the ſaid F. T. hath ap- 
pointed, ordered and directed, and by theſe preſents doth appoint, 
order and direct, that if at any time hereafter, the ſaid J. T. ſhould 
by any ways or means whatever become chargeable to the ſaid pariſh, 
and the churchwardens and overſcers of the poor of the ſaid pariſh 
ſor the time being ſhould lay out and expend for the fupport and 
maintenance of the ſaid J. T. any ſum or ſums of money, during ſuch 
time or times as the ſaid F. T. ſhall happen to be ſo chargeable to 
the ſaid pariſh, that in every ſuch caſe and cafes, they the faid 

N. M. and 7. H. and the furvivor of them, and every other perſon 
or perſons whatſoever, claiming by, from or under them, or the ſur- 
vivor, of them, or any wiſe intereſted in the faid moiety of. the ſaid 

copyhold eſtate, under and by virtue of the ſaid writing and ap- 

pointment of the ſaid AH. T. do, by and out of the rents, profits and 
produce of the moiety of the ſaid copyhold eſtate, and ſo far as the 
ſame wil}, would pay unto the churchwardens and overſeers of the 
poor of the ſaid pariſh for the time being, all ſuch ſum and ſums 
of money as the ſaid churchwardens and overſeers of the poor of 
the ſaid pariſh for the time being ſhall Jay out and expend for the 
ſupport and maintenance of the ſaid F. T. during ſuch time or times 
as he the ſaid J. T. ſhall fo happen to be chargeable to the ſaid pa- 
riſh, the reſidue of the rents, profits and produce of the moiety of 
the ſaid copy hold eſtate, to be paid to ſuch perſon or perſons, as un- 
cer the ſaid J. T. would be entitled to the ſame ; provided always, 

= PIG . nevertheleſs, 
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nevertheleſs, and it is agreed by and between the ſaid parties to theſe - 
preſents, that until the faid J. T. ſhall become chargeable to the ſaid 


pariſh, that they the (aid . M. and J. H. and the ſurvivor of them, 
ſhall and. will from time to time, well and truly pay, or cauſe to 


be paid to the ſaid F. T. or his afligns, the clear rents and profits of 


the ſaid moiety of the ſaid copyhold eſtate, for and during the term 
of his natural life. AND they the ſaid VJ. M. and 7. H. for them- 
ſelves ſeverally and reſpeRively, and not the one for the other, and 
for their ſeveral and reſpective executors and adminiſtrators, and not 
for the executors or adminiſtrators of the other of them, do covenant, 
promiſe and agree, to and with the ſaid churchwardens and over- 
ſeers of the poor of the ſaid pariſh, parties to theſe preſents, and to 
and with each and every of them, and to and with their, each and 
every of their executors and adminiſtrators, that in caſe the ſaid 7. T. 
ſhall at any time hereafter by any ways or means whatever be- 
come chargeable to the ſaid pariſh, and that the churchwardens and 
overſeers of the poor of the ſaid pariſh for the time being ſhall lay 
out and expend for the maintenance and ſupport of the ſaid 7, of 
any ſum or ſums of money, during ſuch time or times as the ſaid 
J. T. ſhall happen to be fo chargeable to the aid pariſh, that then 
the ſaid V. M. and 7. H. or one of them, ſhall and will from time 
to time, by and out of the rents, and profits of the ſaid moiety of 
the ſaid copyhold premiſſes, and ſo far as the ſame ſhall clearly 
amount. unto and extend, repay unto the churchwardens and over- 
ſeers of the poor of the ſaid pariſh for the time being, for the uſe and 
benefit of the ſaid pariſh, all and every ſuch ſum and ſums of money 


as the churchwardens and overſeers of the poor of the ſaid pariſh, . 


ſhall have at any time laid out and expended for the maintenance 
and ſupport of the ſaid J. T. during ſuch time or times as the ſaid 


J. T. ſhall have happened to be fo chargeable to the ſaid pariſh, | 
AND che ſaid . M. and J. H. do alfo for themſelves ſeverally and 


reſpeRively, and not the one for the other, and for their ſeveral and 
reſpetive executors and adminiftrators, and not for the executors 


or adminiſtrators of the other of them, do by theſe preſents covenant, - 


pramiſe and agree, to and with the ſaid 7. T. his executors, admi- 


niſtrators or affigns, that they the ſaid V. M. and J. H. or one f 


them, ſhall and will from time to time pay, or cauſe to be paid, to 


the ſaid J. T. and his afligns, for and during the term of his natu- 


ral life, the clear rents and profits of the ſaid moiety of the ſaid 
copyhold premiſſes which ſhall accrue and be paid, and payable at 


any timo after the feaſt day of St. Michael the archangel laſt paſt, and 


before the ſaid J. T.'s becoming chargeable to the ſaid pariſh, Pro- 
vided always, nevertheleſs, and it is agreed by and between the parties 


to theſe preſents, that it ſhall and may be lawful in the firſt place, 


for the ſaid . M. and J. H. and for the ſurvivor of them, to retain 
and take to him and themſelves all and every ſuch cofts and charges 


as they or any of them ſhall have neceſſarily laid out and expended. 
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210 Caſes in Law and Equity. 
in and about the execution of the truſt repoſed in them as aforeſaid, 
any thing in theſe preſents contained to the _— thereof in any. 
wiſe. notwithſtanding. - AND they the ſaid J. X. and R. T. par. 
ties to theſe, preſents,” churchwardens and overſeers of the poor of 
the ſaid pariſh, by virtue of, and in purſuance of the ſaid order of 
veſtry, for themſelves and their ſucceſſors, do by theſe preſents cove. 
- nant, promiſe and agree, to ſave and bear harmleſs, and keep indem- 
- nified, the ſaid . AI. and J. H. and each of them, their and each 
of their executors and adminiſtrators, and their and each of their 
goods and chattels, lands and tenements, of, from and againſt all 
and all manger. of coſts, charges, damages and-expences, which they 
or any of them ſhall or may be obliged to pay, lay out, be put unto 
or ſuſtain, not only by or on account of, by reaſon, or means of 
any payment to be made of the rents and profits of the moiety of 
the ſaid copyhold ptemiſſes as by virtue of theſe preſents, but alſo for 
or by teaſon of the ſaid . A. and F. H. or of either of them, hav. 
ing already and before the execution hereof, delivered over to the 
faid F. T. and: the churchwardens and overſeers of the poor of the 
pariſh, or ſome or one of them, for or in truſt for the ſaid J. T. any 
goods orf chattels claimed. or reputed to be the ſepatate eſtate of 
the ſaid A. T. and J. T. or either of them; AND the ſaid F. 7. 
in conſideration” of theſe preſents, doth by theſe preſenty.remiſe, re- 
leaſe, and for. ever quit claim unto them the ſaid . AM. and J. H. 
and to each of them, all and all manner of action and actions, 
eauſe and cauſes of action, claim and demand whatſoever, which he 
the ſaid F. T. now hath againſt them the faid . M. and J. I. 
or againſt either of them, for or in reſpect, or by reaſon or means of 
them the ſaid V. MA. and J. H. having poſſeſſed him or themſelves 
of any goods and chattels whatioever, which were in the poſſeſſion 
of the ſaid A. T. at the time of her death, and for or by reaſon, 
means or occaſion of any other cauſe, matter or thing whatſoever, 
to the day of the date of theſe preſeats. IN WITNESS, Ce. 


Query. Are the executors of M. T. juſtifid-in entering into this 
deed, under the power and authority given them by the 
will of the ſaid AH. T. ? If ſo, are they ſufficiently indemni- 
fied by the proviſionary covenants entered into on their be- 
half by the churchwardens and overſcers of the pariſh of &.. 

B- and the ſaid J. T.? . 


- 
” 


Opinion. As this act of the executors, ſeems ſolely calculated for 
the benefit. of J. T. and it being the apparent intention of 
the teſtatrix MA. T. to make a proviſion out of her. copyhold 

. eſtate for the ſaid F, T. during his life, I think, were the 

. executors called on for the ſtep they have taken, a court of 
equity would juſtify them therein. 
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